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AP DUNG BO LUAT DAN SU VA LUAT CHUYEN NGANH
TRONG XAC PINH LAI SUAT KHI GIAI QUYET TRANH
CHAP HOP PONG TiN DUNG

Doan Ditc Lwong*
Truong Dai hoc Luét, Dai hoc Hué V6 Van Kiét, Hué, Viét Nam

Tém tit. Hop déng tin dung la hinh thitc phé bién hién nay nhim dap tng nhu cau von cho cic chu thé
kinh doanh, nhung do nhiéu nguyén nhan khac nhau, bén duwgc cap tin dung khéng thyc hién nghia vu
tra no lam phat sinh tranh chép tai tda an. Trong giai quyét tranh chap vé€ hop dong tin dung trong thoi
gian qua, viéc 4p dung quy dinh cta B luat dan s hay Luét cac t8 chiic tin dung con thiéu thong nhat,
chu yéu tap trung vao lai suét vay, 1ai sudt ng qua han va phat hgp déng. Bo luat dan sw 2015 da quy dinh
nhitng nguyén tic co ban va chi 1o ap dung “luét chuyén nganh”. Tuy nhién, d€ ap dung phap luét chinh
xac cach tinh 1ai trong hgp déng tin dung can c¢6 nhitng huéng dan kip thoi d€ ap dung théng nhat phap
luét. Bai béo da chi ra nhitng vuedng mac trong thuec tién xét xit 4p dung phap luat vé tinh 1ai suat trong Bo
luat dan su 2005, nhitng quy dinh va hudng dan thi hanh bd luat nay va dua ra mot s6 giai phap hoan
thién phap luat, huéng dan thdng nhat ap dung Bo luat dan sy va luat chuyén nganh trong giai quyét
tranh chép lai suat hop dong tin dung.

Tt khoa: ap dung Bo luat dan su va luét chuyén nganh, 1ai suat, hop dong tin dung

1. Datvan dé

Hop doéng tin dung la dang hop dong kha phd bién duoc xac 1ap gitta mot bén 1a ngan
hang thuong mai hodc cac to chirc tin dung khac véi khach hang 1a cac ca nhan, td chiee c6 dang
ky kinh doanh (hai bén déu c6 muc dich loi nhuén) va ca nhan khéng c6 déng ky kinh doanh
(tin dung tiéu dung). Khi ¢ tranh chap xay ra, viéc 4p dung B luat dan su hay Luét cac t6 chic
tin dung va cac huéng dan cta Ngan hang Nha nudc thidu théng nhat, tap trung vao 1ai suat,
1ai suét ng qua han. Trong giai quyét tranh chap hop doéng tin dung trudc khi Bo luat dan suw
2015 dwoc ban hanh thi chua c6 nhitng quy dinh cu thé vé ap dung B luat dan sy hay luat
chuyén nganh nén trong thuc tién xét xtr con nhiéu cach giai quyét khac nhau d6i véi tranh
chap hop dong tin dung. Mac khéc, su phan dinh hop dong tin dung xac lap gitta mét bén 1a to
chtic tin dung va hop dong vay tién xac lap gitta mot bén khong phai chu thé ¢ dang ky kinh
doanh (nhu ca nhan, td chitc) con chua 16 rang nén viéc ap dung phap luat dé€ giai quyét con
thiéu chinh xac. Ngoai khoan 1ai, khi xac 1ap hop dong tin dung, cac td chic tin dung thuwong
dua vao trong diéu khoan phat hop déng d6i véi 1ai vay va lai qua han nén dan dén tinh trang
13i chong 1ai va vi pham quy dinh phap luat.
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2. Ap dung B0 luat dan sw 2005 va Luat chuyén nganh tinh 13ai qua han
thiéu thong nhat

Theo B¢ luat dan su 2005 thi 1ai suat theo Diéu 476 va lai suat ng qua han Khoan 5, biéu
474 dwoc ghi nhw sau “Ldi sudt ng qud han bang 1di sudt co ban do Ngdn hang Nha nwéc cong bo” .

Khoan 2 va 3, Biéu 91, Luét cac t6 chic tin dung 2010 quy dinh co ché'lai suét theo thoa
thudn phtt hop voi t6 chite kinh doanh tién té nén viéc thoa thudn 1ai suat ng qua han cao hon
cho pht hop, néu ap dung theo 1ai sudt co ban cia Ngan hang Nha nuwdc sé khong khuyén kich
cac chu thé vay tién tra no vi 1ai cho vay ngoai cao hon nhiéu so v6i quy dinh nay. Cu thé “T§
chire tin dung va khdch hang c6 quyén thoa thudn veé 1di sudt, phi cip tin dung trong hogt dong ngin
hang cua t6 chirc tin dung theo quy dinh cia phdp ludt (Khodn 2). Trong trwong hop hoat dong ngin
hang c6 dién bién bt thwong, dé'bdo dam an toan cua hé thong t6' chirc tin dung, Ngdn hang Nha nudc
c6 quyén quy dinh co ché xdic dinh phi, 1di sudt trong hoat dong kinh doanh ciia t6' chirc tin dung (Khodn
3)".

Trén co sd quy dinh cua luat, Ngan hang Nha nudc trong titng thoi ky quy dinh theo cac
Thong tu hay quyét dinh cia Thong d6c Ngan hang Nha nudc déu huwéng dan theo hudng to
chtic tin dung va khach hang thoa thuan vé 1ai suat cho vay theo cung ciu von thi truong, nhu
cau von vay va muc do tin nhiém ctia khach hang. Truong hop khach hang vay 1a déi tuong
thudc linh viuc noéng nghiép, ndng thon, xuat khau, cong nghiép hé tro, doanh nghiép nho va vira,
doanh nghiép tng dung cong nghé cao, c6 du diéu kién vay von va duoc t6 chiic tin dung danh
gia la c6 tinh hinh tai chinh minh bach, lanh manh thi t6 chtic tin dung va khach hang thoa thuan
vé 1ai suat cho vay ngan han bang dong Viét Nam nhung khong vuot qué muic 1ai suat cho vay t6i
da do Thong d6c Ngan hang Nha nudc quyét dinh trong ting thoi ky. Do d6, trong hop dong tin
dung, cac bén thda thuén lai suat vay, lai suat ng qua han thuong la cao va c6 sy bién dong,
thay d&i cho phii hop, chang han “Lai sudt trong han 15%, c& dinh 3 thing, diéu chinh dinh ki 1
thang/1 18n, mikc diéu chinh bang i sudt bdn von twong tng véi ki han khodn vay ciia bén ngdn hang
tai thoi diém diéu chinh (+) bién A9 3,5%, ldi sudt ng qud han 150% lai sudt trong han, phat chdm trd ldi
0,05%/ngay”. Khi giai quyét tranh chap, cach tinh 1ai suat duoc phan dinh theo tung thoi ky
theo su bién dong ma Ngan hang Nha nudc di€u chinh, 1ai suit ng qua han duoc xac dinh la
150% lai suat trong han. Ngoai 1ai suat ng qua han, cac bén con thoa thuén ca phat vi pham doi
véi phan 1ai suat vay va 1ai sudt cham tra. Do vay, tinh dén thoi diém xét x thi bén vay trong
hop dong tin dung tra 1ai sudt qua lon.

Khi giai quyét tranh chdp hgp dong tin dung, cach tinh lai suat va lai suat qua han con ¢
cac quan diém khac nhau:

Thir nhit: Vé 1ai sudt vay, (1) C6 toa an ap dung Khoan 2, Diéu 305, Khoan 1, Diéu 476 va
Khoan 5, Diéu 474, B6 luat dan sy 2005 va Quyét dinh cua Ngan hang Nha nwdc vé 1ai suat co
ban tinh 1ai suat vay bang 150% lai suat co ban d6i véi tat ca céc hop dong vay tién ma khong
phu thudc vao do la hop déng tin dung hay hop dong vay tién thong thuong; (2) Co toa én lai
ap dung lai suét vay theo co ché thoa thuéan theo Luét cac t6 chtic tin dung 2010 va cac van ban
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quy dinh khung 1ai sudt ctia Ngan hang Nha nuwéc. Chang han, Thong tw 33/2012/TT-NHNN,
ngay 21/12/2012, quy dinh 1ai suat cho vay ngan han t&i da bang VND ctia t8 chtec tin dung, chi
nhanh ngan hang nudc ngoai doi véi khach hang vay dé€ dap tng nhu cau von phuc vu mot s6
linh vuc, nganh kinh té&. Theo d¢, 1ai suét cho vay ngén han béng VND ctia t8 chtee tin dung, chi
nhanh ngan hang nudc ngoai doi véi 5 linh vuc (ndng nghiép ndng thon, xuat khiu, doanh
nghiép nho va vita, cdng nghiép hod trg, doanh nghiép tng dung cong nghé cao) tdi da la
12%/nam; riéng Quy tin dung nhan dan va Td chtic tai chinh vi m6 an dinh 1ai suat cho vay
ngan han bang VND t6i da 1a 13%/nam.

Thit hai: V€ 1ai suat no qua han, cac Toa an ap con dung thiéu thong nhat. (1) Co toa an ap
dung Khoan 5, Diéu 474, B Luat dan sy 2005 tinh 1ai suat ng qua han béng lai suat co ban do
Ngan hang nha nudc quy dinh (gia st quy dinh 1ai suat co ban (9%/nam) thi day 1a can ctt tinh
1ai sudt no qua han; (2) Co toa an ap dung lai suat ng qua han 1a 150% cua lai suat thoa thuan
trong hop dong tin dung néu thap hon hodc bang 13,5%/ndm (thda thuan thap hon hoic bang
150% lai sudt co ban theo quy dinh tai Khoan 1, Diéu 476). Chéng han, cac bén thoa thuén trong
hop déng tin dung 1ai suat 12%/nam thi lai suat no qua han bang 18%/ndm thi dugc Toa cong
nhan mtc 1ai suat no qua han nay véi 1ap luan réng phit hop vi hop dong tin dung gitra cac
ngan hang thuwong mai véi cdc doanh nghiép nén theo co ché thoa thuan da duwoc Luat cac t6
chtrc tin dung 2010 da quy dinh. Trong thuc tién xét xt, tham khao cac ban 4n ctia mot sd dia
phuong ap dung khac nhau méc du déu la tranh chap hop dong tin dung gitra cdc chu thé kinh
doanh [2-4].

Thit ba: V€ phat vi pham trong hop dong tin dung d6i voéi so tién 1di cham tra dugc thoa
thuédn trong hgp dong, trong thoi gian qua, trong hé thong toa én, chwa c6 sy nhan thite thong
nhat vé cac quy dinh phép luat vé 1ai suat, phat vi pham trong hop dong. Diéu nay dan dén tinh
trang trong thuc tién xét xtt voi cung loai tranh chap hop dong tin dung, trong d6 cac bén thoa
thuén vé 1ai suat (bao gdm lai suét trong han va 1ai suat no qud han), thoa thuén phat vi pham,
o toa an x chip nhan tinh 1ai sudt ng qua han va phat vi pham; c6 toa 4n xt chi chap nhan
tinh 13i suat no qua han ma khong chap nhan phat vi pham vi cho réng tinh 13i suat qua han
dong thoi phat vi pham 1a “1ai chong 13i”, “phat chong phat” [7]. Vi vay, trong thuc tién xét xtt,
ddi voi nhitng truong hop toa dn cdng nhan thi ban 4n hau nhu bi huy khi giam ddc tham.
Chting minh cho nhédn dinh trén, ¢ thé xem xét truong hop Quyét dinh s6 14/2016/KDTM-GDT
cua Hoi dong Tham phan, Toa an nhan dan t6i cao ngay 2 thang 8 ndm 2016, theo d6 Hoi dong
Thdm phan da huy Ban an so tham va phuc thdm vé tranh chap hop dong tin dung [1]. Ca hai
ban 4n nay déu cin ctt vao su thoa thuan ctia Ngan hang thuwong mai ¢6 phan V va Cong ty
trach nhiém hitu han K (tru sé tai thanh phd H6 Chi Minh) thoa thuan “Sé'tién phat bang s6' tién
lai chdm tra (150% ldi sudt trong han) x s0 ngay chdm tri/30) nén Cong ty TNHH K phai trd so’ tién
phat 1a 1.428.000.000 d6ng”. Thoa thuén va tinh phat trén so tién 1ai vay va lai qua han cham tra
la trai voi B luat dan sy 2005 vi thue chat so tién phat nay nhw 1a khoan tién 1ai nén “1ai chong

1ai”.
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So di 6 sw ap dung thiéu thong nhat 1a do chura c6 nhitng nguyén tac 4p dung Bo luat dan sy
va luat chuyén nganh. Khi ap dung thi con nhiing céch hiéu khéc nhau dan dén thiéu thong nhat.
Khi giai quyét tranh chdp, viéc 4p dung thiéu thong nhat anh hudng t6i quyén va loi ich hop phap
ctia cac chti thé nhat 1a cdc cha thé kinh doanh.

3. Ap dung Bo luat dan sy 2015 va Luat chuyén nganh vé lii sudt va
13i suit qua han trong hop dong tin dung

Thit nhdt, da quy dinh nguyén tac ap dung Bo luat dan sw va cac luat chuyén nganh

Mot bude tién bo trong phap dién hda la Bo luat dan sy 2015 da quy dinh 4p dung Bo
luat dan su (luat chung) va cac luét lién quan (luat chuyén nganh) tai Diéu 4 nhw sau: 1. B§ ludt
nay la ludt chung diéu chinh cdc quan hé dan sw; 2. Lugdt khdc c6 lién quan diéu chinh quan hé din sy
trong cdc linh viec cu thé khong dwoc trdi véi cdc nguyén tdc co ban ciia phdp ludt dan sw quy dinh tgi
Diéu 3 cua Bg ludt nay; 3. Truong hop ludt khdc c6 lién quan khong quy dinh hodc co quy dinh nhung vi
pham Khoan 2 Diéu nay thi quy dinh ciia BY ludt nay dwoc dp dung.

Céan ¢t vao Diéu 4 thi khi x4c dinh luat dp dung thi can c& vao quan hé phap luat phat
sinh va can c vao quan hé gitta luat chung va luat chuyén nganh. Hop dong tin dung duoc
diéu chinh boi B) luat dan sy va Luét céac to chire tin dung. Bo luét dan sw quy dinh nhitng van
dé chung nhw cac diéu kién ¢6 hiéu luc, hop ddng vo6 hiéu, cac bién phap bao dam. Con vé lai
suat thi ca hai van ban déu c6 quy dinh sé ap dung theo Luat cac td chitc tin dung va cac van
ban hudng dan thi hanh. Truong hop Luét cac t& chiic tin dung khong quy dinh thi 4p dung Bo
luat dan su.

Thit hai, quy dinh cu thé ap dung lai suét vay, 1ai suat qua han trong hop dong tin dung

Vé lai suat vay, Di€u 468, Bo luat dan sw 2015 quy dinh “Lai sudt vay do cdc bén thoa thudn.
Truong hop cdc bén co théa thudn vé 1di sudt thi 1di sudt theo thoa thudn khong dwrgc viegt qud 20%/mim
cua khoan tién vay, trir trieong hop ludt khic cd lién quan quy dinh khdc. Cin ciz tinh hinh thiec té va
theo dé xudt ciia Chinh phii, Uy ban thwong vu Quoc hdi quyét dinh diéu chinh mikc ldi sudt néi trén va
bdo cdo Qudc hdi tai ky hop gdn nhit. Trwong hop 1di sudt theo théa thudn viegt qud 1di sudt giéi han
duwoc quy dinh tai khodn nay thi mire 1di sudt vwot qud khong co higu lec.”

Nhu vay, Bo luat dan sy 2015 khong st dung 1ai suét co ban lam 1ai suat tham chiéu ma
st dung mtic tran 1ai suat cho vay. Viéc quy dinh 13i suat c§ dinh dan t6i hé qua 1a khong phu
hop véi s bién dong caa thi treong tién té. Mdc du quy dinh 1ai sudt co ban trong Bo luat dan
sw 2005 tao nén sy minh bach, ro rang, dé tiép can gitp cho cac bén biét ngay murc tran 1ai suat
vay dé€ diéu chinh cho phu hop. & khic phuc sy thiéu thong nhat trong thuc hién ap dung cho
B0 luat dan sw 2005, B6 luat dan sw 2015 da quy dinh “trir trieong hop ludt khdc cé lién quan quy
dinh”.
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biéu 12, Luat Ngan hang Nha nudc va Khoan 2, 3, Diéu 91, Luat cac t6 chte tin dung
2010 da quy dinh co ché&'lai sudt theo thoa thuan. Quy dinh nay da dap ung yéu cau chu thé
c6 chttc nang kinh doanh tién té ctia cac t6 chtc tin dung. Tuy nhién, trong hop dong tin
dung gitra t6 chiic tin dung va khach hang thoéa thuan, mtc 1ai bao nhiéu duoc chdp nhan?
Su thoa thuan nay khong phai tuy nghi ma dua trén co sé quy dinh ctia Ngan hang Nha
nudce. Diéu 13 Thong tw 39/2016/TT-NHNN quy dinh vé 1ai sudt cho vay cta cac td chtc tin
dung quy dinh:

1. T4 chike tin dung va khich hang thoa thudn vé 1di sudt cho vay theo cung cdu vdn thi trieong,
nhu cdu vay von va mirc A9 tin nhigm ciia khdch hang, triv trwong hop Ngin hang Nha nwéc Vigt Nam

o quy dinh vé 1di sudt cho vay t6i da tai Khodn 2 diéu nay.

2. T6 chikc tin dyung va khich hang théa thudn vé ldi sudt cho vay ngdn han bang dong Viét Nam
nhwng khong vwot qua mirc 1ai sudt cho vay t6i da do Thong doc Ngin hang Nha nwoc Viét Nam quyét
dinh trong tirng thoi kiy nham ddp 1eng mot s6 nhu cdu von: a) Phuc vy linh vwe phdt trién néng nghiép,
nong thon theo quy dinh cia Chinh phil vé chinh sich tin dung phuc vy phdt trién nong nghiép, nong
thon; b) - - - [8].

Céc truong hop diéu chinh lai suat theo Khoan 2, Thong tw nay dwoc diéu chinh hang
nam. Nam 2020, do anh huwong cta dich Covid-19, Ngan hang Nha nudc da ban hanh Quyét
dinh s& 420/QD-NHNN ngay 16-3-2020 vé muic 1ai suat cho vay ngan han t&i da bang VND ctia
t0 chuc tin dung d6i véi khach hang vay dé€ dap tng nhu cau von phuc vu mot s6 linh vuec,
nganh kinh té& theo quy dinh tai Thong tw sd 39/2016/TT-NHNN ngay 30-12-2016 giam tw

6,0%/nam xudng 5,5%/nam; 1ai suét cho vay nga“in han t6i da .

Ve lai sudt ng qua han dugc quy dinh cu thé tai Diém b, Khoan 5, Diéu 466 “Ldi trén ng
g0c qud han chuwa trd bang 150% ldi sudt vay theo hop dong twong img véi thoi gian chim trd, triv
truwong hop co théa thudn khdc”. Quy dinh nay 1a co s& d€ cac toa an ap dung thong nhat trong

viéc giai quyét cac tranh chap lién quan dén hop dong vay tién c6 tranh chap.

Dé dam bao quyén va loi ich hgp phép ctia bén cho vay, Bo luat cling quy dinh rd 1ai suat
déi vdi khoan tién 1ai cham tra béng 50% mtic 1ai suét gidi han tai thoi diém tra no “la trd ng goc
theo 1di thoa thuidn trong hop dong twong 1tng voi toi han vay ma dén han chuwea trd; triwong hgp chidm trd
thi phdi tra 1di sudt quy dinh tai Khodn 2, Diéu 648, By ludt nay”. Quy dinh nay tao ra sy minh bach
trong viéc ap dung phap luat.

bé thong nhat xét xit, Hoi dong Thdm phan, Toa an nhan dan tdi cao da ban hanh Nghi

quyét ngay 11 thang 1 ndm 2019 huéng dan 4p dung quy dinh cta phap luat vé 1ai, 1ai suat va
phat vi pham. Nghi quyét da phan dinh r6 hop dong vay tién va hop dong tin dung. Theo do,
biéu 7 quy dinh 4p dung phép luat vé 1ai, 1ai suat trong hop dong tin dung: Ldi, ldi sudt trong
hop dong tin dung do cdc bén thoa thudn nhung phai phit hop véi quy dinh cia Ludt cdc t6 chikc tin
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dung va vin ban quy pham phdp ludt quy dinh chi tiét, huéng dan dp dung Ludt cdc & chirc tin dung tai
thoi diém xdc ldp hop dong, thoi diém tinh 1di suit.

Khi gidi quyét tranh chip hop dong tin dung, toa dn dp dung quy dinh ciia Ludt cdc t0 chirc tin
dung, vin ban quy pham phdp ludt quy dinh chi tiél, hwéng dan dp dung Ludt cdc t6 chirc tin dung dé
Qidi quyét ma khong dap dung quy dinh vé gioi han 1di sudt cua B ludt din sw ndm 2005, By ludt din si

nam 2015 dé xdc dinh ldi, ldi sudt”.
Thir ba, vé 1ai suat phat thoa thuan trong hop dong tin dung

Truong hop cac bén trong hgp dong tin dung thoa thudn phat vi pham hop dong trén s6
1ai cham tra c6 dugc chap nhan hay khong? Nghi quyét s6 01/2019/NQ-HDTP huéng dan ap
dung mét sd quy dinh ctia phap luat vé 1ai, 1ai suét, phat vi pham. Theo d¢, tai Diéu 8, Khoan 2
ghi: D61 v6i hop dong tin dung xdc 1dp ké tiv ngay 1/1/2017 thi ldi trong hop dong dwoc xdc dinh bao
gom: Mot la, 1ai trén no goc, 1di trén ng goc quad han dwgc xdc dinh theo nhw hop dong tin dung xdic ldp
trwée ngay 1/1/2017 nhuw trinh bay trén. Hai la, trieong hop khich hang khong trd ding han tién 1di trén
ng goc theo théa thudn tai hop dong tin dung, thi phdi tra ldi chdm trd theo mirc 1di sudt do t6 chirc tin
dung va khich hang théa thudn nhung khong viegt qud mirc 1di sudt gici han ma phdp ludt quy dinh
tirong 1eng voi thoi gian chdm tra ldi trén no goc trong han”.

Theo quy dinh tai Diém b, Khoan 4, Diéu 13, Thong tw sd 39/2016/TT-NHNN thi ” Trieong
hop khdch hang khong tra ding han tién 1di theo quy dinh tai Diém a khoan nay, thi phdi trd 1di chdm trd
theo mikc 1di sudt do t6 chirc tin dung va khdch hang théa thudn nhwng khong vwet qui 10%/mam tinh
trén s6'dw 1di chdm trd tirong 1tng voi thoi gian cham tra”.

Trong thuc tién xét xtt, viéc &p dung quy dinh nay con thiéu théng nhat: Theo don khoi
kién ngay 02/11/2018 va ban tu khai ngay 11/01/2019 dai dién ngan hang A trinh bay: Theo hop
dong tin dung ngay 21/7/2017, cong ty DH da vay cuia ngan hang s6 tién 600.000.000 d, lai
22,7%/mnam thoi han 36 thang (diéu chinh 03 thang /1an), tra 1ai vao ngay 25 hang thang, 1ai suat
qué han bang 150% lai trong han. D& bao dam cho khoan vay, 6ng Ngb Van D da ky thu bao
lanh cam két dung moi tai san thudc quyén st dung ctia minh dé thuc hién nghia vu tra no
thay. Ngay 25/02/2018, bén vay da vi pham nghia vu tra no nén toan bo khoan vay chuyén sang
no qua han tir ngay 26/02/2019. Vi vay ngan hang A yéu cau toa an budc cong ty DH phai tra sd
tién tinh dén ngay 24/5/2019 la 679.997.703 d, ng gbc 466.656.000 d, ng 1ai 198.255.000 d, phat
cham tra 1ai 15.086.703 d (duoc tinh trén 1ai qua han). Néu cong ty DH khong tra ng thi budc
ong D phai tra ng thay theo hop dong bao lanh.

Quan diém thir nhdt: Khong chap nhéan yéu cau ctia ngan hang A do6i véi phan lai phat
cham tra vi cho rf?mg khi bén vay vi pham nghia vu tra ng da phai chiu mttc lai qua han bzfmg
150% lai trong han trén ng goc. Do d6, khong budc phai chiu thém mic phat trén 1ai qud han
(cén ct Biém b, Khoan 2, Diéu 8, Nghi quyét 01/2019).
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Quan diém thir hai: Chap nhéan yéu cdu cua ngan hang ddi voi cac yéu cau vé goc, lai trong
han, qua han va lai phat cham tra. Béi vi, theo quy dinh ctua B0 luat dan sy 2015, Thong tw
39/2016 thi hop dong gitra cac bén déu c6 quy dinh vé viéc phat vi pham va tai Diém b, Khoan
2, Nghi quyét 01/2019.

Quan diém thir ba: Chi chdp nhan phan lai phat cham tra tinh trén s6 tién 1ai, trén ng goc
trong han ch khong phai tinh trén ng 1ai qua han nhu cach tinh cua ngén hang da yéu cau. Vi
theo Diém b, Khoan 2, Diéu 8, Nghi quyét 01/2019 thi khi khach hang khong tra dung han tién
1ai trén ng gdc theo thoa thuén tai hgp dong tin dung thi phai tra 1ai cham tra theo muc 1ai suat
do t0 chtte tin dung va khach hang thoa thuan nhung khong vuot qua muee 1ai suat gidi han ma

phép luat quy dinh twong ting véi thoi gian cham tra 1ai trén ng gdc trong han [6].

Nhw vdy, cic vin ban khong dung thudt ngiv “phat vi pham hep dong” nhw cdc théa thudn
trong hop dong. Theo cdc van ban trén thi chi tinh 1di chdm trd trén phdn 1di ciia ng goc trén co sO
huéng dan tai Diém b, Khoan 2, Diéu 5, Nghi quyét 01/2019 huwéng dan vé cch xac dinh 1ai
phat cham tra d6i véi hop dong vay khong phai la hop dong tin dung “Truong hop chidm trd lai
trén ng gOc trong han thi con phdi tra 1di trén ng 1di theo mirc 1di sudt quy dinh tai Khodan 2, Diéu 468
ciia BY ludt dan sw nam 2015 tai thoi diém tra ng twong 1bng véi thoi gian chim trd tién lai trén no
g0c, triv trieong hop c6 thoa thudn khic. Cu thé: Tién 1di trén no 1di chwa trd = (ng 1ai chwa tra) x (1di
sudt quy dinh tgi Khoan 2, Diéu 468 cua By ludt din sy nam 2015 tai thoi diém trd ng) x (thoi gian

cham tra tién 1di trén ng goc)”.

Thit tw, khi thu ly giai quyét tranh chdp hop dong tin dung c6 ndi dung nhw nhau, nhung

¢6 su tach bach vu an kinh doanh thuong mai va vu an dan sy

biéu 30, Khoan 1, Bo luéat td tung dan su 2015 quy dinh nhing tranh chdp vé kinh doanh
thuwong mai thudc thdm quyén giai quyét caa toa an: Tranh chip phdt sinh trong hoat djng kinh
doanh thwong mai giita cd nhdn, 6 chirc ¢6 ding kyj kinh doanh véi nhau va déu cé muc dich lgi nhudn.
Nhu vay, viéc tranh chdp hop dong tin dung gitta mot bén la t6 chike tin dung (c6 dang ky kinh
doanh) va mot bén la khach hang ca nhén, t6 chic (khéng c6 dang ky kinh doanh) sé dwgc thu
ly nhw vu an dan sy hay kinh doanh thwong mai? Trong thuce t& xét xt, khi thu ly vu an dan sy,
cac toa an thuong ap dung quy dinh ctia B luat dan su dé giai quyét mac du chu thé la t6 chiee
tin dung (la ngan hang thwong mai). Theo ching t6i, viéc toa an thu ly vu an kinh doanh
thuong mai hay vu an dan sy khong anh huong toi viéc ap dung van ban luat d€ giai quyét.
Trong thuec t€ hién nay, tin dung tiéu dung cling kha phd bién. Theo mot bdo cdo ciia Ngan
hang Nha nudc gui t6i cac dai biéu Quoc hoi, ty 1€ no xau ndi bang ctia hé thong cac to chirc tin
dung tai thoi diém cudi thang 8/2019 1a 1,91%. Cé nghia la no xau da tang nhe so véi muc 1,89%
vao cudi nam 2018. Néu xét vé s¢ du ng xau tuyét d6i, chac chan con ting cao hon nhiéu. Cac

khoan cho vay dau tu bat dong san an trong tiéu dung. Do cac khoan cho vay mua nha thuong
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6 thoi han rat dai, gid tri cho vay lai 16n, trong khi thi truong bat ddng san van con nhitng con
sOt néng lanh rat bat thuwong. Tt ca nhitng diéu d6 khién rui ro cho vay do6i véi linh vuc nay la
rat 16n [5]. Khi thu 1y vu an giai quyét tranh chap hop dong tin dung tiéu dung thi viéc ap dung
¢ dwa trén cac nguyén tic dwoc quy dinh tai Diéu 4 va Diéu 468 Bo luat dan su 2015 hay
khoéng? Chung t6i cho réng st phan dinh “vu 4n kinh doanh thwong mai” hay vu an “dan sy”
hién nay la rat khién cudng boi 1€ khéng cé su tach bach luat ap dung giai quyét tranh chap cho

du la tin dung kinh doanh hay tin dung tiéu dung.

4. Mot s6 kién nghi

Qua nghién ctru cac quy dinh ctia phép luét ap dung giai quyét tranh chap hop dong tin

dung, chung t6i c6 mot s6 kién nghi nhu sau:

MG{t la, xuat phat tir quy ludt cung cau, 1ai sut trong hop dong tin dung co ban la tw do
(trt nhitng treong hop Ngan hang Nha nwdc gidi han). Quy dinh nay phtt hop véi chitc ndang
kinh doanh tién té ctia cac to chic tin dung. Song d6i sanh véi lai sudt trong hop dong vay tién
ma cac cha thé khong kinh doanh thay réng o su chénh léch dang ké. Do d¢, trong ting thoi
ky, Ngan hang Nha nudc can c6 hudng dan cu thé 1ai suat thoa thuan ctia cc t8 chiec tin dung
v6i khach hang trong hoat dong cap tin dung theo co ché “thda thuan gidi han trong pham vi”
d€ hai hoa loi ich gitta t0 chitc tin dung va khach hang. Pay ciing la phuong thirc diéu tiét
ngudn von hd tro cac chu thé kinh doanh. Lai qua cao thi nhiéu doanh nghiép thua 16 dan téi
phd san, thu hep san sudt anh hudng kinh t€, lao dong va viéc lam; trong khi do6 cac t6 chirc tin

dung thu vé khoan “loi nhuan” qua cao.

Hai 1, hwéng dan cu thé vé giai quyét hau qua phép ly khi cdc bén c6 théa thuan phat
trén 1ai trén no goc (trong han), 1ai trén no gdc qua han thi chi chadp nhan muec 1ai trén no goc

trong han néu cham tra tién. Huéng dan dam bao thong nhat ap dung phap luat.

Ba la, Khoan 1, Diéu 30, Bo Luat t6 tung dan sw 2015 can swa lai “Tranh chip phdt sinh
trong hoat dong kinh doanh thwong mai gitta mot bén la cd nhin, t6 chitc cé dang ky kinh doanh va cé
muc dich lgi nhudgn”. Sira d6i theo hudng nay ciing nhat quan vdi Luét trong tai thuwong mai
2010. Do d6, nhitng tranh chap hop dong tin dung tiéu dung hay kinh doanh thi déu la vu an
kinh doanh thwong mai va 4p dung Luat c4c t8 chitc tin dung va cdc van ban huéng dan thi

hanh d€ giai quyét cho phu hop véi chu thé kinh doanh tién té la cac ngan hang thuwong mai.

5. Kétluan

Ap dung B6 luat dan sy va cac luat chuyén nganh dé giai quyét tranh chap phat sinh 1a
co s& phép ly quan trong xac dinh cac quyén va nghia vu cta cac chu thé, trong d6 cd viéc xac

dinh 1ai suat trong hop dong tin dung. Nhitng vudng méc va ap dung thiéu thong nhat trong
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Bo luat dan su 2005 va Ludt cac td chuie tin dung 2010 da dwoc khic phuc co ban trong B0 luat
dan su 2015 vé nguyén tic ap dung va ap dung cu thé. Day la su tién bo trong lap phap dap
tng yéu cau tuc tién. Tuy nhién, tir quy dinh dén viéc 4p dung d€ giai quyét tranh chap la qua
trinh nhéan thirc ctia cac co quan thuc thi phap luat. Sy thong nhét gitta ap dung phap luat noi
dung va thu tuc td tung dan su (B luat t6 tung dan sw 2015) sé gép phan mang hiéu qua cao

hon trong ap dung phap luat.
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APPLICATION OF CIVIL CODE AND SPECIALIZED LAWS
IN DISPUTE SETTLEMENT CONCERNING DETERMINATION
OF INTEREST RATES
IN FACILITY AGREEMENT

Doan Duc Luong*

University of Law, Hue University, Vo Van Kiet St., Hue, Vietnam

Abstract. Facility agreements are a popular form of transaction to provide capital for business entities.
However, for various reasons, the borrowers fail to fulfill their debt repayment obligations, resulting in
disputes in the court. Recently, the dispute settlement on facility agreements according to the Civil Code
or Law on credit institutions has still been inconsistent, regarding the loan interest, overdue interest rate,
and contract penalties, in particular. The 2015 Civil Code stipulates basic principles and clearly states the
application of "specialized laws". However, the timely guidelines should be issued to apply the laws
uniformly and exactly on how to calculate interest rates. This article points out the problems in the
application of the laws on interest-rate calculation according to the 2005 Civil Code, the provisions and
guidelines for the implementation of this code, and suggests some solutions for the improvement of laws;
then, it gives some guidelines for the uniform application of the Civil Code and the specialized laws in
resolving interest rate dispute in facility agreements.

Keywords: civil code, specialized law, interest rates, facility agreement
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