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Tém tit. Mang thai hé 1a van @€ phap ly kha nhay cam, tao ra nhitng ban khodn vé tinh nhan van va dugc
quy dinh theo nhiing cach thitc khac nhau & cdc quéc gia. Trén thé gidi hién nay, mét sd quoc gia kién
quyét nghiém cdm mang thai ho vi bat ki 1i do gi trong khi d6 mot s6 khac lai hoan toan tng ho hodc cho
phép thuc hién nhung véi di€u kién khong vi muc dich thwong mai. Tl nhitng quan diém 1ap phép khac
nhau dé, bai viét tap trung phan tich nhiing luén diém vé€ mang thai ho dudi géc nhin vé cdc khia canh
ctia quyén con ngudi ciing nhw nhiing tac ddng cua viéc thue hién quy dinh v€ mang thai ho déi véi mbi
qudc gia dai dién cho cac nhém quan diém khac nhau. Qua d¢6, bai viét duwa ra nhitng danh gia vé van dé
mang thai hd — mét trong nhitng bién phap sinh con ap dung ky thuat hd tro sinh san hién nay, dong thoi

dé xudt mot s6 kiéh nghi nhdm hoan thién phép luat vé mang thai h vi muc dich nhan dao tai Viét Nam.

Tw khoéa: Quan diém 1ap phép, mang thai ho, mang thai hd vi muc dich nhén dao.
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Abstract. Surrogacy is a delicate issue, creating about humanity, and being regulated in different ways in
countries. In the current world, some countries firmly prohibit surrogacy for any reason, while others
completely support or allow it with the non-commercial condition. With these different legislative views,
the paper focuses on analyzing the arguments about surrogacy under the outlook on the respect of human
rights as well as the effects of the implementation of regulations on surrogacy in each country,
representing the two different views. Thereby, the article assessessurrogacy - one of the current measures
applying assisted reproductive technology and concurrently proposes a number of solutions to improve

the law on surrogacy for humanitarian purposes in Vietnam.
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1.  Quan diém lap phap vé mang thai h$ caa mot s6 qudc gia tiéu biéu trén

thé gioi

Mang thai hd (MTH) dugc danh gia la van dé mang tinh nhay cam xa hoi cao. Cho dén thoi
diém hién nay, nhiéu qudc gia trén thé gidi van ton tai nhitng ludng quan diém trai chiéu. Theo
mot khao sat ciia Lién doan Sinh san Thé gidi vé MTH duoc thuc hién vao ndm 2013 tai 105
quoc gia, c6 62 quoc gia phan hoi. Trong d6, 19 quoc gia c6 quy dinh luat MTH 10 rang; 24 quoc
gia theo dao Hoi va Thién chuia gido nghiém cam MTH; 14 qudc gia khong ¢é quy dinh cu thé
nhung cho phép thuc hién dua trén cac luat lién quan [13]. Theo d6, quan diém lap phap vé
MTH ¢6 thé dwgce chia thanh ba nhdm quéc gia co ban: (1) nhém cac quoc gia tuyét doi khong cho
phép MTH, vi du nhu Phap, Ptc, Philippin, Tay Ban Nha, Thuy Si, Thuy Dién,...; (2) nhém cac
qudc gia chi cho phép MTH vi muc dich nhan dao, vi du nhu Viét Nam, Anh, Canada, Australia,
Dan Mach, Anh, Hungary, Ha Lan, Bi, Israel, Nam Phi, Hy Lap, Hong Kéng,... ; (3) nhém it cac
qudc gia ghi nhan MTH ca vi muc dich nhan dao 1an muc dich thwong mai nhu mot dich vu hop
phép nhu Lién bang Nga, Ukraine, Nam Phi, Cong hoa Sip, mot s6 bang cua Hoa Ki. Banh gia
vé van dé nay, mdi qudc gia c6 mot quan diém khac nhau mac du c6 thé déu chung mot goc
nhin v€ quyén con nguoi. Tuy nhién, MTH van 1a mot trong nhitng quan hé xa hoi da va dang
gay ra nhiéu tranh cai, dac biét xoay quanh van dé nén cho phép hay khong cho phép thuc hién
MTH.

* Quan diém 1dp phdp ciia mgt s6"qudc gia ing hf viéc cho phép thuwc hién mang thai hy (bao gom

cd mang thai h¢ vi muc dich thwong mai).

Hién nay, Ukraine, mot sd bang cia Hop chung qudc Hoa Ki, Lién bang Nga, Gruzia... la
nhitng dai dién tiéu biéu trong nhom quoc gia cho phép MTH ké ca MTH vi muc dich thuwong
mai. Phan 16n cac nude nay déu cho rang MTH la giai phap tot cho nhitng treong hop vo sinh
khong thé chita tri. Mat khac, MTH duoc xem la cau n6i dé vira gitp cac cdp vo chdong mong
mudn cé con thuc hién wéc mo lam cha, me; vira giup nhitng nguoi phu nit ngheo thoat khoi
ganh nang vé kinh té. V4i quan diém kha thong thodng nhuw vay, nhiéu cap vo chong da lua

chon nhitng quéc gia nay la diém dén d€ sinh con thong qua con duong “du lich sinh san”.
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Chfmg han, Ukraine la mét trong nhitng noi tiéu biéu & Chau Au dwoc cac bac cha me ¢ y dinh
nhdo MTH lwa chon. Céc bac cha me nho MTH dé dang tim kiém mot nguoi hién tdng tinh trung
hodc tritng & Ukraine voéi gia ca phai chang. Day la mét trong nhitng ly do chinh dé nguoi dan
tir cc nude chau Au dén Ukraine véi muc dich MTH [16]. Diéu nay phan nao gay ra nhitng van
dé phap ly dang lo ngai nhu viéc khong nhan con sau khi dtta tré duoc sinh ra sé trd thanh
nhitng ganh nang cho xa hoi va anh huong truc tiép dén 1oi ich hop phap cta tré em; viéc khai
sinh va xac dinh quéc tich cho tré khi dia tré duoc giao cho cha me nho MTH; nguy co bién
nhitng nguwoi phu ntt MTH tré thanh nhitng “cong cu dé thué” qudc t&. Ddc biét, v6i quy dinh
cho phép viéc hién tréing va tinh trung nhu phéap luat Ukraine ciing c6 nghia la dta tré ¢ thé
khong mang huyét thong voi nguoi nho MTH thi nguy co vé viéc quyén loi ctia tré em bi xam
pham la hién hitu... Do d6, ching t6i khong ung ho viéc thuwong mai hoa MTH. Chung t6i dong
tinh véi quan diém dé€ dung hoa loi ich gitta ca nhéan, gia dinh va toan xa hoi thi viéc nghiém
cam MTH vi muc dich thwong mai nhu quy dinh ctua phap luat Viét Nam hién hanh 1a phu hop
va dung huéng. Béi thuc tién da cho thay rang, mot s& qudc gia da ting 1a diém dén ly tuong
d& nho MTH thwrong mai trén thé gii nhu An Do va Théi Lan trude day ciing da phai doi mat
voi nhitng hé luy 16n, anh huong khong chi ddi véi chinh ban than nguoi MTH, ngwroi nho
MTH va dta tré dugc sinh ra ma con anh hudng tiéu cuc dén trat tu xa hoi. Diéu d6 da budc
Chinh phti ctia cdc nudc nay phai thay ddi quan diém 1ap phép bang cach ban hanh cac van ban
phép luat nghiém cdm MTH vi muc dich thuong mai nhdm bao vé cong dan va on dinh cac

quan hé xa hoi. biéu nay dugc minh chiing cu thé nhu sau:

Nam 2019, An Do thong qua Luat MTH (The Surrogacy (Regulation) Bill, 2019) dwgc B
Y t& va Phuc loi gia dinh An D6 gi6i thiéu tai Lok Sabha. Theo Luat nay, An D ciing da thuc
hién viéc nghiém cdm MTH vi muc dich thwong mai: “chi ¢é nhitng nguoi than trong gia dinh méi
dwgc phép MTH va chi thuyc hién vi muc dich nhin dao; Nhitng trieong hop khong cé h§ chiéu An Do,
nhitng nguoi la bd’ me don than va nhitng nguwoi dong tinh sé bi cdm cé con bang phwong phdp nay;...”
[17]. Quan diém duoc dua ra d€ giai thich cho su thay d6i nay la boi sau mot thoi gian thuwe
hién quy dinh v& MTH tai An D6, nguoi ta nhan thay ring véi quy dinh long léo va thong
thoang, kha nhiéu nguoi phu nit coi MTH la mot nghé va thuc hién nhiéu lan [15]. Day la diéu
rat nguy hiém va cho thdy MTH da khong thé thay doi cudc doi ho. Mit khac, du khong phai
mau ma, nhung nhi€u ba me cam thay ton thuong vi su chia cit. Nhu vay, r0 rang quan diém
vé MTH tai qudc gia nay ciing dang tién dan dén sy thong nhat vé quan diém chung ctia nhiéu
qudc gia trén thé gidi cho rang MTH vi muc dich thuong mai la phi nhan dao va can cé su
nghiém cam tuyét doi.

biéu nay cling xay ra tuwong ty v6i Thai Lan. Qudc gia nay trude day ciing ting cho phép
MTH vi muc dich nhan dao 1an thwong mai. Tuy nhién, thang 11 ndm 2014, Hoi dong Lap phap
Quodc gia Thai Lan da phé chudn du thao Luat MTH. Vao thang 2 ndm 2015, Qudc hoi Thai Lan

da thong qua luat cdm MTH thuong mai, duoc goi la Pao luat Bao vé Tré em sinh ra tir cong
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nghé hd tro sinh san (BE2558) [2]. Bfmg viéc ban hanh Dao luét nay, quan diém vé MTH tai Thai
Lan da cho thay su thay d6i ro nét. Pao luat nay quy dinh 7 diéu nghiém cam, bao gom: lua
chon gidi tinh; mua bin tritng/tinh trimg; MTH vi muc dich thwong mai'; Qudng cdo cho hoat dong
MTH vi muc dich thwong mai; nhin bin v6 tinh; moi gioi trung gian cho hogt ddng MTH vi muc dich
thwong mai; va cdm viec MTH vi muc dich thwong mai cho nguoi nieée ngoai [9]. Sw thay d6i nay
duoc ly giai boi trude d6, quy dinh ctia Dao luéat lién quan dén viéc MTH vi muc dich thuwong
mai la khong du rd rang va chat ché. Do d6, nguoi nude ngoai tim kiém céac thoa thuan MTH
thong qua Cong nghé hd tro sinh san ¢ Thai Lan véi wu thé 13 chi phi ré. Tuy nhién, nhiéu
treong hop dira tré sinh ra di tat thi ho sdn sang bé con tao nén nhiing ganh ning cho nguoi

MTH, v dao dtc vdi tré em va tac dong tiéu cwe dén xa hoi Thai Lan [18, Tr.4].

Nhu véy, qua thuc tién ctia Thai Lan va An D, nhitng quéc gia 6 nhiing twong déng
nhat dinh vé mat van hoa — xa hoi véi Viét Nam, ¢ thé nhan thay ra‘“ang viéc nghiém cdm MTH
vi muc dich thuong mai hién nay la rat can thiét. Tuy nhién, di kem véi quy dinh nghiém cdm
thi viéc xay dung nhitng ché'tai di manh nhim ngan chan cac hanh vi thuc hién MTH vi muc

dich thuong mai cting cdn duoc quan tam va khong nging hoan thién.
* Quan diém Idp phdp ciia mgt s6’quoc gia tuyét doi nghiém caim MTH

Déi véi nhom quoc gia tuyét doi khong cho phép MTH dién hinh 1a nhitng qudc gia &
Chau Au nhu D, Phap, Ao, Tay Ban Nha, Thuy Sj, Italia,... hodc mot s6 quoc gia khac ¢ Chau
A Chéng han nhu Pai Loan, Nhat Ban. D€ ly giai cho nhitng quy dinh “khit khe” trong viéc
khong chap nhan hanh vi MTH du vi muc dich gi, phan 16n nhitng quéc gia nay déu dua ra cac
quan diém 1ap phap cho rang MTH la hanh vi ¢ thé xam pham téi quyén con nguoi. Boi 18,
MTH c6 thé gay ra st suy yéu vé mat thé chat doi véi nguoi MTH va tao nén nhitng ton thuong
tam ly d6i véi nguoi phu nit mang thai va ngay ca véi dira tré duoc sinh ra. Dong thoi, MTH la
hanh vi ¢6 thé€ xam pham dén co thé, nhan pham cua con nguwoi du né duoc thuc hién boi bat ki
muc dich nao. Néu cho phép thuc hién MTH ciing dé dang tao ra nhitng nguy co cho viéc béc

16t va thuwong mai héa ngwoi MTH.

Cong hoa Phép 1a quoc gia dau tién va dién hinh trén thé giéi xem MTH la mot hoat
ddng bat hop phap, hoan toan bi nghiém cam. O mdt goc nhin khac vé quyén con ngudi, quan
diém cua nhitng nha lam luat & Phép la khong thé cong nhan van d&€ MTH vé mat phap ly vi
day la hanh vi vi pham nguyén tic bat kha xam pham con nguwoi. MTH du véi bat cit muc dich
gl, du duoc tra cong hay khong duoc tra cong, déu thé hién viéc sit dung, khai thac co thé
nguoi phu ni d€ sinh con, va nhu vay da bién nguoi phu nit thanh “may dé”, la cong cu sinh

dé cho nhitng cdp vo chong khac vi nhu cau ¢6 con cua ho. Do d6, phap luat Phap quy dinh:

1 Piéu 24 Dao luat Bao vé tré em duoc sinh tir ki thuat hd tro sinh san 2015 ctia Thai Lan quy dinh: Khong ai dwoc thue
hién MTHVMDTM.
“1e91 b WAl Ias 1 fun1slifinnsavassdunuiialss Taainieniséa”
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“Moi théa thudn nhdm sinh né hogc MTH cho nguoi khdc déu v6 hi¢u”2. Dong thoi, dé tao hanh lang
phép ly cho viéc xay dung cac ché'tai ap dung trong truong hop c6 su vi pham vé MTH, Bo luat
hinh su Phap quy dinh c6 thé€ trieng phat bat ky nguoi nao tham gia nhw 1a mot trung gian
trong mét giao dich lién quan dén hoat déng MTH. Theo d6, Diéu 227-12 doan 3 BLHS Cong
hoa Phap quy dinh “hanh vi méi gioi vi muc dich loi nhudn phai chiy hinh phat 1 ndm ti va phat tién
15.500 Euros”®. Dac biét, dong thai gan day nhat cuia Chinh phu Phap la Du ludt vé Pao dic
sinh hoc da duwoc Thugng vién nude nay xem xét thong qua lan 2 vao dau thang 02 nam 2021
khéng dinh cAm MTH.

Tuy nhién, MTH van thu htt duoc s¢ quan tam tai Phap véi hang loat cac van dé phap ly
duoc ddt ra, dac biét la d6i voi nhitng hoat ddng MTH ma cdng dan Phép thuc hién ¢ tai nude
ngoai trong d6 ndi bat 1a viéc xac dinh quan hé cha, me, con cho tré. Nhitng tranh cai nay bat
dau tir mot vu viéc lién quan dén mot cap vo chong la cong dan Phap nho mot nguwoi phu niv tai
California (Hoa Ky) MTH d¢€ sinh con cho ho. Sau khi sinh, dta tré da dwgc dang ki khai sinh
tai quan San Diego (California). Tuy nhién, khi tré vé Phap, cdp vo chong nho MTH yéu cau
thuc hién viéc ghi chu khai sinh cho duwra tré tai Phép thi bi tit chdi. Do d6, ho da khoi kién tai
Toa an cua Phap nhung yéu cau nay ciing khong dwgc chdp nhan véi ly do la thoa thuan MTH
tai California da vi pham Diéu 16 -7 B6 Ludt Dan su Phap va dita tré khong duwoc thira nhan la
con cua bén nho MTH vi trai voéi trat tw cong cdng cua dat nwde nay. Khi yéu cau khéng duoc
chap nhan, cip vo chdng nay khang cdo 1én Toa an Nhan quyén Chau Au. Trong mot phén
quyét vao ngay 26 thang 6 nam 2014, Toa &n Nhan quyén Chau Au cho ring cic phan quyét caa
Toa an Phép trudc d6 da vi pham Diéu 8 cua Cong wdc Bao vé Quyén con nguoi va Cac quyén
Ty do Co ban* lién quan dén quyén dugc ton trong doi song riéng tw va gia dinh; Nha nudc
Phép phai tra mét khoan tién cho hai nguoi ndp don d€ boi thuong thiét hai. Trén co so d6, vu
viéc phtic tap kéo dai nay cudi cing da duoc giai quyét bang Phan quyét sd 648 ngay 4 thang 10
nam 2019 (10-19.053) cua Hoi nghi toan thé - Toa giam ddc tham ctia Phép - ECLI: FR: CCASS:

2 Art. 16-7 C. civ “Toute convention portant sur la procréation ou la gestation pour le compte d’autrui est nulle.” (Diéu 16-7
BLDS Phap).
https://www. legifrance.gouv.fr/affichCodeArticle.do?id Article=LEGIARTI000006419302&cid Texte=L EGITEXT00000607

0721&dateTexte=19940730

3 “Le fait, dans un but lucratif, de s'entremettre entre une personne désireuse d'adopter un enfant et un parent désireux

d'abandonner son enfant né ou a naitre est puni d'un an d'emprisonnement et de 15 000 euros d'amende.

Est puni des peines prévues au deuxiéme alinéa le fait de s'entremettre entre une personne ou un couple désireux
d'accueillir un enfant et une femme acceptant de porter en elle cet enfant en vue de le leur remettre.”

https://www. legislationline.org/download/id/8546/file/France CC am012020 fr.pdf

4 Piéu 8 Cong udc nay quy dinh: Quyén duoc ton trong doi sdng riéng tw va gia dinh

“1. Moi ngudi ¢6 quyén dugc ton trong doi song riéng tu va gia dinh, nha cta va thu tir ciia minh.

2. Co quan cdng quyén sé khong can thiép vao viéc thuc hién quyén nay, triv truong hop 1a phtt hop véi luat phap va
can thiét trong mot xa hdi dan chu vi loi ich cta an ninh quéc gia, an toan cdng cong hodc phic 1oi kinh t& ctia qudc gia,
d€ phong chong r6i loan hodc téi pham, d€ bao vé strc khoé hodc dao diic, hodc d€ bao vé cac quyén va tw do ctia nguoi
khéc.”
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2019: AP00648. Theo d6, Toa an gidm doc tham Phap dwa ra nhan dinh: Cén ct vao Diéu 8 cua
Cong udc Bao vé Quyén con nguoi va Cac quyén Tw do Co ban, duoc giai thich bodi Toa an
Nhén quyén Chau Au, vi 1oi ich t6t nhat cua dira tré thi viéc da tré duoc sinh ra & nuwdce ngoai
bét nguodn ttr thoa thuan MTH la bi cam theo cac diéu 16-7 va 16-9 cua Bo luat Dan su nhung
khong thé vién dan diéu d6 d&€ xam pham mot cach bat binh dang dén dia tré va xam pham
quyén dugc ton trong doi sdng riéng tu, ngan can viéc sao chép gidy khai sinh ctia cac co quan
c6 thdm quyén cua Nha nudc 6 nuwdc ngoai ddi véi cha, me dé cua dta tré. Theo phan quyét
nay, Toa &n gidm doc thim chap nhan sao chép gidy khai sinh va xac dinh bén nho MTH la cha
me hop phap chi khi nguoi nho MTH ¢é quan hé huyét thong véi dira tré. Trong truong hop
néu bén nho MTH khong c6 quan hé huyét thong thi ho chi ¢é thé nhan dta tré d6 lam con
nudi [15]. Ching t6i cho ré”mg phén quyét nay vo cung co gia tri tham khao trong viéc xac dinh
quan hé cha, me, con déi vdi cac treong hop MTH vi muc dich thwong mai xay ra tai Viét Nam.
C6 mot diém twong tu trong cach thiee giai quyét ctia co quan cé thdm quyén cua Cong hoa
Phap truedc d6 va Toa an Viét Nam hién nay la khong cdng nhan quan hé cha, me, con gitta dita
tré dwgc sinh ra va bén nho MTH vi muc dich thuong mai vi thoa thuén nay vi pham diéu cam
ctia phap luat. Tuy nhién, cich thic gidi quyét tranh chap ndi trén sé dan dén nguy co xam
pham nghiém trong quyén tré em do tré phai d6i mat véi kha nang bi bo roi hodc khong duoc
cham séc. Vi vay, chung t6i nhan thdy, viéc khong cong nhan quan hé cha, me, con gitta bén
nho MTH va dtta tré dugc sinh ra vo hinh chung sé bién tré em thanh “nan nhan” cia mét thoa
thuan trai phap luat do nguoi 16n thuc hién. Quan diém ctia ching tdi cho réng, cho du roi vao
hoan canh nao thi tré em van ludn phai 1a d6i twong duoc wu tién va bao vé tdi da. Va nguyén
tic nay can phai dwgc luat héa: “Trong moi trieong hop, loi ich ciia tré em dwgc sinh ra ludn dwgc dit
1én hang ddu va phadi dwgc xem la t6i quan trong”. Do d6, médc du la MTH vi muc dich thwong mai
nhung néu dira tré duwoc xac dinh 1a ¢6 quan hé huyét théng véi nguoi nho MTH thi van dugc
xéc dinh 1a con ctia cgp vo chong nay dé dam bao rang tré nhan duwoc tinh yéu thuong va cham
soc chu dao. Tuy nhién, di cung véi né cling can xay dung hanh lang phép ly ngan chan cac cap
vo chong bét chdp quy dinh nghiém cam cua phap luét thwe hién hanh vi MTH vi muc dich
thwong mai b.%mg viéc quy dinh chinh nguoi nho MTH va nguoi MTH phai chiu nhitng ché tai
dt manh vi nhitng hanh vi vi pham cta minh d€ dam bao su ran de va tinh nghiém minh cta

phap luat.
* Quan diém Idp phdp ctia mgt s6’qudc gia chi cho phép mang thai hy vi muc dich nhdn dao

Céac quoc gia dién hinh cho nhém nudce chi cho phép MTH vi muc dich nhan dao la
Vuong qué’c Anh, Australia, Viét Nam... Cling nhin ttr khia canh nhan van, nhung quan diém
chu dao lai duoc tiép can theo hudng viéc cho phép MTH vi muc dich nhan dao 1a can thiét boi
cac ly do sau: Mgt la, MTH vi muc dich nhan dao sé tao co hoi cho nhitng cdp vo chong khong
thé mang thai va sinh con thoa man khat khao lam cha, me vi day la co hoi duy nhat d€ hién

thuc hoda mong moi ¢ con cua nhitng cdp vo chdng hiém mudn; Hai la, viéc quy dinh rd rang
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va chi cho phép MTH vi muc dich nhan dao sé tao co s& phép Iy nham bao vé nguoi MTH trude
nguy co bi thiwrong mai héa va tr¢ thanh “cong cu de thué” cho nguoi khac va bao vé tré em
tredc nhitng tac dong tiéu cyec tit viec MTH vi muc dich thwong mai. Pam bao dtta tré duoc
sinh ra tt MTH vi muc dich nhén dao 1a dwta tré dwoc mong moi vé sy chao doi trong niém
hanh phtic ctia cha me va ngroi than chit khong phai la moét diza tré dwgc sinh ra véi sp sép dat
va bi chi phdi boi cac yéu td vat chat; Ba la, viéc cho phép MTH vi muc dich nhan dao ciing tao
hanh lang phap 1y nham kiém soat t&t hon cac hanh vi MTH “chui” véi nhiéu hé luy néu phap
luat khong cho phép. Néu nhitng khong c6 nhitng quy dinh cu thé thi bang cach nay hay cach
khac, cac cdp vo chdng van tim dén nhitng giai phdp trong d6 c6 nho ngudi khac MTH dé ¢6
thé c6 con. Do d9, thi thuong MTH chui duoc hinh thanh véi nhiing rui ro tién &n cho cac bén,
tac dong tiéu cwc doi voi ca nhan, gia dinh va xa hoi. Nhitng quan diém lap phap nay thé hién

trong phap luat cia mot s6 quoc gia dién hinh sau:
o Phdp ludt Viong quoc Anh

Luat vé MTH cua Vuong qudc Anh (The Surrogacy Arrangements Act 1985) khong cong
nhén cac hop déong MTH 1a hoan toan hop phap nhung thira nhan day la hoat dong thuc t&
trong xa hoi. Diéu nay c6 nghia la luat Anh khong cam viéc MTH nhung cac bén lién quan
khong thé can ct vao thoa thuan dan sy d6 dé doi thuec thi cac quyén nhu quyén lam cha, lam
me. Vi theo phép luat Anh, me la nguoi sinh con, va cha la chdng cua me trong thoi gian hén
nhan, bat k& gdc bao thai, tinh trung cua ai, va tring ctia nguoi phu nit c6 thé dén tir bén thi
ba. Tuy thé, phap luat Anh chdp nhan viéc nguoi nho MTH phai boi hoan lai chi phi “hop ly”
va khong chap nhan thuong mai hda dich vu nay, khong duoc tra tién thué cho dich vu nay.
Trong truong hop MTH dan téi viéc sinh con, quyén cha me (parenthood) c6 thé dwoc chap
nhéan qua 1énh cuia Toa an (parental order) va qua thu tuc nhan con nudi (adoption). Nhu thé,
cha me cung cdp tinh trung va triing cua minh dé thu thai phai “nhan con nudi” (con sinh hoc
ctia ho) tit ngreoi me MTH. Trong treong hop khong xac dinh duoc ngwoi cha trong thoa thuan
MTH, luat nghiém nhién coi chdng hodc ban doi (partner) ctia nguodi phu nit mang thai va sinh
con ho 1a cha ctia em bé. Néu khong giai quyét duoc tranh chap, phap luat Anh van coi nguoi
phu nit MTH la me cta em bé, du ho khong c6 quan hé huyét thong. Trong cac vu tranh chap,
nguoi nay duoc coi la me dau tién (first parent), va quyén lam me sé chi dugc chuyén sang
nguoi me “that” nhung bi coi 1a me thit nhi (second parent) sau khi hoan tat cac thu tuc phéap ly
[3]. Nhu vay, phap luat Anh thira nhan tinh hop phap cua viéc chuyén quyén lam cha me ti
ngudi MTH sang cdp vo chdng nho MTH, quan hé cha me dwoc thiét 1ap bang quyét dinh ctia
Toa 4n sau khi dita tré ra doi. Nhu vay, mdc du dta tré dugc thu tinh nhan tao mang huyét
thong ctia mot nguoi hay ca hai vo chdng nguoi nhd MTH thi ngudi MTH van dugc cong nhan

la me ctia dtra tré. Sau sau tuan ké tir khi dwra tré ra doi, cap vo chdong nho MTH ¢6 quyén ndp
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don xin “An 1énh nudi day con” (parental Order) dé Toa an thong qua. Chi ltc nay, cip vo

chdng méi c6 day du quyén lam cha, lam me d6i véi dira tré duoec MTH [10, Tr.2 - 3].5
e Phdp lugdt Australia

Quan diém vé MTH & Australia c6 sy khac nhau gitta cdc bang. Tuy nhién, phan 16n céc
bang tai Australia déu cho phép MTH vi muc dich nhan dao tiéu biéu nhu Queensland, New
South Wales, Lanh thd Tha d6 Uc, Nam Uc va gan day la Tasmania. Trong d6, dang luu y 1a
Dao luat MTH s6 102 cua Bang New South Wales (Surrogacy Act 2010 No 102) véi nhitng quy
dinh nghiém ngat vé diéu kién, thu tuc xac dinh quan hé cha me con, quyén va nghia vu cua céc
bén va nghiém cdm MTH vi muc dich thuong mai. Theo d6, nguwdi nho MTH phai la nguoi
khong thé thu thai; hodc néu cé thé thu thai thi c6 kha ndng khong thé mang thai hodc sinh dé;
hodc kho 6 thé song sot sau khi sinh; hodc c6 thé bi anh huong sttc khoe nghiém trong néu sinh
con; hodc ¢ thé sinh ra dta tré khuyét tat do nhitng khiém khuyét vé gen cua nguoi me; hodc
dtra tré khoé co thé song sot trong qua trinh thu thai hodc ¢6 thé bi anh huong stic khoe nghiém
trong do viéc sinh nd.6 Ngoai ra, bén MTH phai ttr 25 tudi trd 1én, trong truong hop bén MTH

dwdi 25 tudi thi phai duoc sw cho phép cua Toa an.” Nhu vay, ngoai mét sd quy dinh mang tinh

5 “A surrogacy arrangement is an arrangement where one woman agrees to carry a child for another. Such a child
would usually be regarded as the child of the mother who carried him or her. The Human Fertilisation and Embryology
Act 2008 permits the court, in certain limited circumstances, to make a parental order which results in the child being
treated as the child of another woman and her husband, her civil partner, or a person with whom she is living in an
enduring family relationship. Parental orders are in many respects similar to adoption orders.... While the court has no
power to dispense with the agreement to a parental order of a parent, agreement is not required from a person who
cannot be found, or is incapable of giving agreement. A mother cannot give agreement to a parental order less than six
weeks after the birth of the child.”
https://www.westwateradvocates.com/wp-content/uploads/2015/01/Parents-and-Parental-Orders-Under-The-Human-
Fertilisation-and-Embryology-Acto-2008.pdf

©30.3. An "eligible woman” is a woman who:

(a) is unable to conceive a child on medical grounds, or

(b) is likely to be unable, on medical grounds, to carry a pregnancy or to give birth, or

(c) is unlikely to survive a pregnancy or birth, or is likely to have her health significantly affected by a pregnancy or
birth, or

(d) if she were to conceive a child:

(i) is likely to conceive a child affected by a genetic condition or disorder, the cause of which is attributable to the
woman, or

(ii) is likely to conceive a child who is unlikely to survive the pregnancy or birth, or whose health would be significantly
affected by the pregnancy or birth.

729.2. An intended parent who was under 25 years of age when the surrogacy arrangement was entered into must provide evidence
to the satisfaction of the Court:

(a) that he or she received counselling from a qualified counsellor about the surrogacy arrangement and its social and
psychological implications before entering into the surrogacy arrangement, and

(b) that the counsellor was satisfied that he or she was of sufficient maturity to understand the surrogacy arrangement

and its social and psychological implications.
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twong dong thi Dao luat MTH ctia New South Wales cling ¢6 nhiing quy dinh khac biét so véi
phép luat Viét Nam nhu nhiing van dé néu trén. Bén canh d6, di€u dac biét dang quan tam
trong quy dinh ctia phap luat New South Wales vé MTH vi muc dich nhan dao la loi ich cta tré
em duoc sinh ra tir ky thuat nay luén duoc dat 1én hang dau va phai dugc xem la t6i quan trong.8
Day c6 thé xem la nguyén tic co ban cho viéc thiét 1ap quan hé phap luét trong thoa thuan vé
MTH vi muc dich nhan dao. Pong thoi ciing 1a nguyén tac cho viéc giai quyét cac tranh chap vé
MTH cutia Toa an. Theo quy dinh ctia Dao luét nay, tu cach cha me duoc xac lap theo nguyén thc
luat dinh nhung néu sy tranh chap c6 thé lam anh hudng dén quyén loi cta tré thi Toa an van c6
quyén quyét dinh ma khong theo trat tu da duoc thiét 1ap.

2. Mot s6 kinh nghiém cho Viét Nam trong viéc hoan thién phéap luat vé

mang thai hg vi muc dich nhan dao

Qua viéc phéan tich quan diém 1ap phap ctia mot s6 quoc gia dién hinh dai dién cho cac
nhém khéac nhau vé MTH c¢6 thé nhan thay rang day la mot trong nhitng van dé duoc cac nha
lap phép khd quan tam. Mic dit mdi qudc gia cé su diéu chinh khac nhau bang phap luat
nhung ching t6i nhan thdy mot sd van dé thuce sw 6 gia tri tham khao trong viéc xay dung va

hoan thién phap luat Viét Nam vé MTH vi muc dich nhan dao nhu sau:
Ve vin dé xdic dinh quan hé cha, me, con:

Mot la, déi véi quy dinh vé thoi diém xdic dinh quan hé cha, me, con: Xac dinh quan hé cha me
con la ndi dung quan trong trong ché dinh MTH. Pay la co s d€ xac dinh quyén va nghia vu
ddi voi dira tré duoc sinh ra dong thoi 1a co sd d€ giai quyét tranh chdp néu cé. Theo quy dinh
tai Diéu 94 Luat HN&GD nam 2014 quy dinh: “Con sinh ra trong trwong hop MTH vi muc dich
nhin dgo la con chung ciia v chong nho MTH ké'tie thoi diém con dwgc sinh ra.” Nhu vay, theo quy
dinh tai diéu nay, dtra tré duoc sinh ra tit ki thuat MTH vi muc dich nhan dao sé duoc xac dinh
la con cuia cap vo chong nho MTH. Song, lién quan dén thoi diém xac dinh con theo chung toi
van can cd sw can nhic vi c¢6 nguy co lam anh huong dén quyén loi ctia cac bén va nhat la
quyén loi hop phap cua tré em va gay ra nhiing tac dong tiéu cyc dén vo chong nguoi MTH
trong nhi€u moi quan hé phap luat khac nhau. Béi 1€, khi chuwra chuyén giao con vi nhiing ly do
chti quan hodc khach quan khac nhau nhung ngudi MTH van dang nudi dudng tré thi vo
chdng cua nguoi MTH chi c6 “quyén va nghia vu nhw cha me trong viéc chiam sdc siec khoe sinh
sdan va cham soc, nudi dwong con cho dén thoi diém giao dira tré cho bén nho MTH; phai giao dita
tré cho bén nho MTH”. Do d96, khi chwa chuyén giao con khong don thuan chi phat sinh cac van

dé vé cham s6c va nudi dudng ma hang loat cac van dé phéap ly khac cing duoc dit ra nhw

822. Best interests of child are paramount
(1) The Court must be satisfied that the making of the parentage order is in the best interests of the child.

(2) This precondition is a mandatory precondition to the making of a parentage order.
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quyén song cua thai nhi, cta tré em sau khi duwgc sinh ra; quyén dan su hodc mot sé quyén lién
quan dén linh vuc hinh sg, quyén trong linh vuc BHXH ctua nguoi MTH... Néu bén MTH chi
dwoc xem nhu cha me trong viéc nudi dudng va cham séc thi o rang la chuwa phtt hop va toan
dién. Do vay van dé xac dinh tw cach chu thé ctua cac bén trong giai doan tir khi mang thai dén

khi giao tré 1a v6 cung quan trong va tac dong 16n dén yéu t6 nhan van trong ché dinh nay.

Mot trong nhiing kinh nghiém qudc t€ chung t6i nhan thay co6 gia tri tham khao la céc
quy dinh ctia Pao luat MTH 2010 cta Bang New South Wales (Australia): Nguwoi phu nit MTH va
nguoi chdng ciia nguoi nay sé la b6 me hop phdp cua dira tré tir lic bt ddu mang thai cho dén lic
chuyén giao dira tré cho bén nho MTH [4, Tr.8]. V6i quy dinh nay, nguoi phu nit MTH va ngay ca
ban than nguoi chdng ctia ¢6 dy duoc gan trach nhiém, nghia vu cham séc va nudi dudng dira
bé 1a chinh con ctia minh dé dam bao diéu kién tot nhat cho dira bé. Viéc xac dinh cha me rd
rang v€ mat phép ly nay vira ¢6 tac ddong vé mét phap luat vira nang cao nhéan thiic cua bén
MTH vé viéc rang budc minh v6i dira tré. Ban than ho phai y thirc thuc sw ri“mg ho chinh 1la cha
me hop phap cta dira tré ma nguodi vo/nguroi phu nit dang mang trong minh chit khong don
thuan chi la dong vai tro cha me thay thé cho ai dé. Khi nhan thtrc nay thay ddi, ban than bén
MTH ciling y thitc rd hon trach nhiém ctia minh d€ cho dtta con duoc phap ludt cong nhén la
ctia minh ra doi trong diéu kién tot nhat, tranh tdm 1i minh chi “nhw Ia” cha me sé dé dan dén
viéc lo 1a trong nghia vu nudi dudng, chdm séc thai nhi, anh huwong xau dén stic khoe va suw
phat trién toan dién cta thai nhi. M3t khac, chting t6i cho rang viéc phap luat Bang New South
Wales (Australia) quy dinh bén MTH la cha, me hop phap ctia dita tré ti lic bat ddu mang thai
cho dén lac chuyén giao dtra tré cho bén nho MTH sé giai quyét duoc nhiéu van dé phép ly c6
lién quan nhu trong thoi gian chua giao tré nguwoi MTH c¢6 thé duoc hudng cac ché do chinh
dang nhu thai san, 6m dau; Cac van dé lién quan dudi goc do hinh sy nhu xac dinh chu thé ctia
toi Giét hodc viit bo con moi dé,... Diéu nay mang tinh nhan van véi ca nguoi MTH va dua tré

duoc sinh ra dong thoi cling phit hop véi cac van ban quy pham phap luat ¢ lién quan.

Hai la, 467 v6i viéc xdc dinh quan hé cha, me con trong truong hop MTH vi muc dich thwong mai:
MTH vi muc dich thwong mai la hanh vi bi nghiém cdm song trén thuc t€ nhiing treong hop
nay van xay ra. Vi vay, khi c6 tranh chap vé viéc xac dinh quan hé cha, me, con trong nhiing
truong hop nay thi vé nguyén tac thoa thuan d6 bi tuyén bd la vo hiéu. Song, van dé dat ra la
hau qua phap ly ctia nhiing thoa thuan MTH v6 hiéu nay sé duoc giai quyét nhu thé nao. Phap
luat Viét Nam hién hanh chwa c¢é nhitng huéng dan cu thé vé van dé nay. Tuy nhién, tham
khao ttr cach thire giai quyét trong Phan quyét s6 648 ngay 4 thang 10 ndm 2019 (10-19.053) cua
Toa giam d6c tham - Hoi nghi toan thé - ECLIL: FR: CCASS: 2019: AP00648 ctia Cong Hoa Phap
da dé cap trén, chung t6i cho réng, van dé nay nén duoc diéu chinh theo hudéng néu trong
treong hop cac chu thé ¢6 nhitng vi pham quy dinh vé MTH bao gém ca viéc thuc hién MTH vi
muc dich thwong mai thi can giai quyét theo hudng dtra tré duoc sinh ra néu c6 quan hé huyét

thong véi bén nho MTH van dugc xac dinh 1a con ctia vo chong dé dam bao loi ich t&i da cho
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tré. O gbéc d6 nao d6, phuong thire giai quyét nay cé thé sé cd mit tréi 1a cac cip vo chdng sé bat
chap quy dinh cta phap luat d€ sinh con nhung dat trong “ban can” vé loi ich thi quyén loi hop
phép cua tré em theo chung t6i ludn phai dwoc dat lén hang dau. Trong moi hoan canh, tré em
ludn la déi tuwong can dugc bao vé va khong thé vi nhirng hanh vi trai phap luat cua nguoi 16n
ma chung phai ganh chiu nhiing hé luy bat loi. Do d6, d€ ngan chén su vi pham vé MTH , quy
dinh ctia phap luat phai du cting ran d€ cac chi thé dit mong moi c6 con dén dau ciing khong
thé vi thé ma vi pham va coi thuwong phap luat, hodc thiéu trach nhiém trong viéc tham dinh

dan dén nhitng hanh vi phi phap.

VEé diéu kién vé do tudi cuia nguwoi MTH: Diém ¢ khoan 3 Diéu 95 Luat HN&GD nam 2014
quy dinh nguwoi MTH phai “¢ dj tudi phu hgp”. Tuy nhién, phap luat hién hanh chwa cé bat ki
quy dinh nao vé viéc nguoi phu nit MTH dang ¢ d¢ tu6i nhu thé nao duoc goi la “phit hop”. Do
d6, van dé dd tudi d€ co thé thuc hién viec MTH nén dwgc quy dinh cu thé va can nhic trén co
so thuc tién xa hoi cling nhw két qua nghién cttu y hoc d&€ dam bao rang hanh lang phép ly vé
MTH van duoc thiét 1ap khong tré nén qua “khat khe” va hon hét van dé i ich stic khoe, sy an
toan ctia nguoi MTH va dac biét 1a su phat trién toan dién cta thai nhi van duoc duoc dit 1én
hang dau. Do vay quy dinh d tudi phtt hop c6 y nghia trong viéc ting kha nang thu thai; tiét
kiém chi phi va han ché ton thuwong do that bai cho bén nho MTH va quan trong hon la dam
bao sttc khoe va s an toan cho nguoi mang thai va tré em. Vé van dé nay, phap luat Bang New
South Wales (Australia) quy dinh réng do tudi ctia nguwoi MTH phai dat gi6i han tdi thiéu la
“ngudi MTH phai it nhat 25 tudi khi tham gia vao thoéa thuan vé MTH”?. Chung t6i cho rang
viéc quy dinh vé gidi han d¢ tudi t6i thi€u du diéu kién ctia ngwoi MTH la hét stic can thiét. Boi
1€, néu nguroi MTH qua tré viéc MTH nay sé tac dong tiéu cuc dén nhiéu yéu t6 vé tam, sinh ly
cua nguoi mang thai cing nhw ¢6 thé gy ra nhiing anh huong nhét dinh doi véi su phat trién
cua dwra tré. Mt khac, quy dinh vé giéi han do tudi tao ra khung phép ly r6 rang cho viéc ap
dung phap ludt thay vi quy dinh chung chung la “dd tudi phu hop” nhu phap luat Viét Nam
hién hanh. Dong thoi, quy dinh vé gidi han d6 tudi sinh dé phu hop khong tao ra nhitng sy xao
trdn v€ mat phap ly vi tinh 6n dinh va bén viing cua dac diém vé sinh hoc ctia con nguoi la
khong thay do6i. Tuy nhién, ching t6i cho rﬁ?mg viéc quy dinh vé do tudi 25 la kha khit khe boi
do nhitng diéu kién khac nhau, cac cdp vo chdng hién nay rat kho c6 thé tim duoc nguwoi MTH
pht hop. Vi vay, chiing t6i cho rang nén gi6i han d6 tudi nhung c6 thé néi rong khoang cach tir
20 dén 40 tudi la phu hgp. DY tudi néi trén khong phai qua tré va cling khong phai qud gia dé
mang thai va sinh con, do d6 ¢ thé dam bao cac van dé vé stc khoe va sy an toan ctia nguoi
MTH ciing nhw dtra bé dwoc sinh ra.

9 Xem thém khoan 1 Diéu 27 Dao ludt Mang thai h ndm 2010 ctia Australia (Surrogacy Act 2010) hiéu lwc ngay 7 thang
6 nam 2011.
“27. Age of birth mother

(1) The birth mother must have been at least 25 years old when she entered into the surrogacy arrangement.”
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Ve viéc ap dung ché tai doi voi cdc hanh vi vi pham vé MTH: Mdc du nhitng vi pham phap
luat vé MTH da duoc diéu chinh trong mot sd van ban quy pham phap luat quan trong trong
hé thong phéap luat Viét Nam nhu B luat Hinh su ndm 2015, Nghi dinh 82/2020/ND - CP quy
dinh x& phat vi pham hanh chinh trong linh vuc b6 tro tw phép; hanh chinh tw phap; hon nhan
va gia dinh; thi hanh an dan su; pha san doanh nghiép, hop tac xa... tao co s& cho viéc ap dung
phap luat d& xir 1y cac hanh vi vi pham ctia cac chti thé. Tuy nhién, cé thé nhan thay rang nhiéu
van dé chuwa dugc diéu chinh nhu gidi thiéu, quang cao, vi pham cac nghia vu dugc quy dinh
cta cac bén MTH, nho MTH va co sé y t&€. Hién nay, hoat dong quang cdo cho viéc MTH vi muc
dich thuong mai tai Viét Nam van xay ra twong ddi phd bién. Trong khi d6, Nghi dinh
82/2020/ND - CP quy dinh xt phat vi pham hanh chinh trong linh vuc b6 tro tu phap; hanh
chinh tw phap; hon nhan va gia dinh; thi hanh 4n dan sy; pha san doanh nghiép, hop tac xa maéi
chi diing lai ¢ viéc quy dinh bién phap xt phat vi pham hanh chinh d6i véi hanh vi vi pham
quy dinh vé sinh con nhu “Phat tién tr 5.000.000 dong dén 10.000.000 déng d6i véi hanh vi thue
hién sinh con bé”mg ky thuat hd tro sinh san vi muc dich thwong mai, sinh san vo tinh, mang thai
hd vi muc dich thwong mai”. Diéu nay v6 hinh chung da tao nén nhtng kho khan nhat dinh
cho cac co quan chitc nang trong viéc xtt 1y cac hanh vi thiec hién viéc quang cdo MTH hién nay.
Vi vdy theo chang t6i, ché tai duoc dat ra trong phap luat cuia mot sd quoc gia nhw Thai Lan,
Australia... rat c6 gid tri tham khao. Chéng han tai Diéu 10 Pao luat MTH ndm 2010 ctia bang
New South Wales (Australia) quy dinh: “Nghiém cam quang cado cac thoa thuan MTH”.10 Véi
cac quy dinh r6 rang vé€ hanh vi bi nghiém cdm nhu quang cado, moi gidi... sé gop phan nang cao
nhan thitc cho nguroi dan; tao co sé phap ly cho viéc xt ly hanh vi vi pham ctia cac co quan

chitc nang la chinh xac va ding phap luat.

Mit khac, viéc ap dung cac ché tai hinh sy déi véi cac hanh vi vi pham tai Viét Nam cho
thdy van con chua thuc s di manh va mang tinh ran de. Diéu khoan duy nhat duoc ap dung
d€ truy ctru trach nhiém hinh sy d6i véi hanh vi vi pham phap luat vé MTH la Diéu 187 Bg luat
Hinh su nam 2015 vé t6i “T6 chirc mang thai ho vi muc dich thwong mai”. Theo d6, khung hinh

phat cao nhat dugc dp dung la phat tu tit 1 ndm dén 5 ndm; phat tién tr 50.000.000 dong dén

10 Piéu 10 Dao luat Mang thai hd ndm 2010 ctia Bang New South Wales (Australia) quy dinh nhw sau:

“10. Advertising of surrogacy arrangements prohibited

(1) A person must not publish any advertisement, statement, notice or other material that:

(a) states or implies that a person is willing to enter into, or arrange, a surrogacy arrangement, or; (b) seeks a person
willing to act as a birth mother under a surrogacy arrangement, or; (c) states or implies that a person is willing to act as
a birth mother under a surrogacy arrangement, or; (d) is intended, or is likely, to induce a person to act as a birth
mother under a surrogacy arrangement.

Maximum penalty:

(a) in the case of a commercial surrogacy arrangement--2,500 penalty units in the case of a corporation or 1,000 penalty
units or imprisonment for 2 years (or both) in any other case, or; (b) in any other case--200 penalty units in the case of a

corporation or 100 penalty units in any other case.”
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200.000.000 déng. Véi cac thoa thuan nham t& chitce MTH vi muc dich thwong mai thanh cong
thi nguoi t6 chikc c6 thé nhan duwoc s tién hang tram triéu dong trong khi d6 khung hinh phat
duoc quy dinh tai Diéu 187 BLHS nam 2015 1a rat thap nén chua c6 su teong xting. Diéu nay ¢6
thé dan dén viéc cac doi twong co thé bat chap thwce hién vi néu trét lot chung ¢ thé huong mie
loi cao hon nhiéu. Cling quy dinh vé van d€ nay, phéap luat An D6 quy dinh mttc x 1y hinh su
ddi véi hanh vi vi pham phép luat vé MTH vi muc dich thuwong mai la khé cao. Theo d¢,
“nhing treong hop vi pham sé chiu an tu it nhdt 5 ndm va muec phat tién twong dwong 15.000
USD” [17]. Chung t6i cho réng, dé€ ngan chdn hiéu qua cac doi twgng c6 hanh vi vi pham phap
luat vé MTH trén thuyec t€ thi khi ¢é diéu kién stra ddi, bd sung, phap luat Viét Nam nén nang

mttc xtt phat 1én teong ¢ng nhw quy dinh cta phap luat An D6 hién hanh 1a pht hop.

3. Kétluan

Nhu vay, tir s danh gia vé quan diém lap phap va quy dinh ctia phap luat tai mot s6
qudc gia dién hinh dai dién cho cac nhdm quan diém khac nhau vé MTH trong giai doan gan
day c6 thé nhan thay rang day la mot trong nhitng van dé dugc cac nha lap phép kha quan tam.
O mdi mdt qudc gia khac nhau, Chinh phu cdc nude 6 cac bién phap khéc nhau dé bao vé cho
quan diém 14p phép ctia minh. Quan diém vé MTH da va dang duoc mdi qudc gia tiép can theo
nhitng cach thitc khac nhau nhung cing cé mét muc tiéu chung la xay dung phap luat trén co
s dam bao quyén va loi ich hop phép ctia cong dan, quyén con nguoi. Diéu nay cho thay, dudi

goc do phap ly, MTH thuec su la mot van d€ co tinh phc tap, nhay cam cao.

O Viét Nam, quy dinh vé MTH vi muc dich nhan dao la rat maéi. Trai qua hon 5 nam thuc
hién, nhiing quy dinh nay da gép phan quan trong trong viéc bao vé quyén cua cac chu thé
tham gia quan hé phap luat nay. Tuy nhién, chinh vi day la mot trong nhitng quan hé phap luat
méi chua ¢ kinh nghiém thuee tién nén ciing dé hiéu khi viéc diéu chinh van dé nay luoén duoc
can nhac va can trong. Do d6, viéc danh gia va tiép thu kinh nghiém lap phép cta cac qudc gia
trén thé gidi 1a rat can thiét. Mdi nhdm nudc dai dién cho cc quan diém lap phap khac nhau
déu cung cdp nhiing géc nhin quy gia trong viéc xay dung va hoan thién phéap luat Viét Nam
theo dinh huéng phit hop. Chang han, quan diém 1ap phap ctia cac qudc gia hoan toan nghiém
cam MTH cho thdy nhiing kinh nghiém c6 thé tham khao vé phuong thiic giai quyét cac hau
qua phap ly ddi véi cac thoa thuan MTH vi pham quy dinh ctua phép luat, dac biét 1a viéc xac
dinh quan hé cha, me, con. Nhém qudc gia chi thitra nhan MTH vi muc dich nhan dao cung cap
nhitng kinh nghiém 1dp phdp quan trong trong viéc di€u chinh cac quy dinh vé diéu kién,
quyén va nghia vu ctia cac chu thé... tir d6 tao co sé cho viéc hoan thién phap luat Viét Nam.
Tham chi, ngay ca nhiing qudc gia cho phép MTH vi muc dich thuwong mai ciing cho thay
nhitng van dé phap 1y va cac nguy co hién hitu ma ho phai d6i mat dé tir d6 c6 thé can nhac
trong viéc mé rong hay thu hep cic quy dinh vé MTH ¢ Viét Nam hién nay. Xuat phat ti
nhitng phan tich, danh gid trén, chang t6i nhan thay r%mg, viéc xay dung phap luat vé MTH vi
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muc dich nhan dao tai Viét Nam vé co ban da bao vé dwgc quyén loi chinh dang cta cac chu thé

song bén canh d6 van can phai c¢6 nhitng diéu chinh phut hop nham nang cao hiéu qua cta cac

quy pham phap luat vé van dé nay va tranh cac nguy co anh huwong tiéu ciec dén loi ich chinh

dang cta ca nhan, gia dinh va xa hoi.
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