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Tém tit. Ch& dinh vé chiém hitu ngay tinh la mot quy dinh méi trong Bo luat Dan sy nam 2015 dwoc quy
dinh tai Di€u 180 ctia B luat nay. Bai viét d€ cap dén cac ndi dung sau: nghién cttu quy dinh cta phap
luat Dan sy Viét Nam vé chiém hitu ngay tinh; phéan tich nhitng diém méi ctia ndi dung nay trong B luat
Dan su ndm 2015. Bai viét cling dong thoi chi ra nhitng vudng méc trong thuc tién 4p dung quy dinh nay
va tiép tuc dé€ xuat mot sd giai phap hoan thién phép luét vé ché dinh chiém hitu ngay tinh trong Bo luat

dan sy nam 2015.
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Abstract. The regulation on rightful possession is a new provision in the Civil Code of 2015, specified in
Article 180 of this Code. The article mentions the following contents: Researching the provisions of
Vietnam's civil law on righteous possession; analyze the new points of this content in the Civil Code 2015.
The article also points out the problems in the practical application of this regulation. It continues to
propose some solutions to improve the legal framework on possession in good faith in the 2015 Civil
Code.
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1. Quy dinh ctia phap luét vé chiém hiru va chiém hitu ngay tinh
1.1. Chiém hiru

Tt trude dén nay, "Chién hiru” 1a thudt nglr duwoc st dung thuong xuyén trong cac Bo
luat Dan sy (BLDS) cua nudc ta. Hién nay, theo Diéu 179 BLDS nam 2015 "Chiém hitu la viéc
chit thé nim giik, chi phoi tai sin mot cdch tryc tiép hodc gidn tiép nhw chii thé' cé quyén doi voi tai
sdn”1. So véi cac BLDS trudc day, nha lam luat da thay thuat ngit “qudn ly” bang thuat ngir
"chi phéi”2. Viéc thay d6i nay da mo rong pham vi cua "chiém htru" khi thuat ngr “chi phoi”
c6 nodi dung rong hon so voi “qudn ly” tai san. BLDS nam 2015 khong chi dung ¢ thay do6i
khai niém "chiém hitu" thong qua thay tit “qudn ly” bang tir “chi phdi” ma con quy dinh
“chiéim hitu” 1a viéc cht thé nam gift, chi phdi tai san mot cach triee tiép hodc gian tiép “nhw
chii thé’ c6 quyén d6i véi tai san".

1.2.  Chiém hitu ngay tinh

Theo tir dién tiéng Viét "ngay tinh” 1a 1ong ngay théng, that tha, tinh thé'rd rang3. Theo tit
dién luat hoc "ngay tinh” la thai do trung thwec, khong ¢ y d6 lam trai phap luat hoac trén tranh
phap luat.

biéu 180 BLDS nam 2015 quy dinh “chiéin hitu ngay tinh la viéc chiém hitu ma ngueoi chiém
hiku c6 cin cir dé'tin rang minh c6 quyén doi véi tai sin dang chiém hiru”. Nhw vay, theo Diéu 180
BLDS nam 2015 thi nguoi chiém hitu chi can cé can cit d€ tin rang minh c6 quyén ddi véi tai san

dang chiém httu la nguoi chiém hitu ngay tinh®.

bay la mét quy dinh méi cia BLDS nam 2015, theo dé nguoi chiém hiru ludn suy doan la
ngay tinh va ho khong c¢é nghia vu chiing minh ho chiém httu ngay tinh. Trach nhiém ching
minh thudc vé€ bén cho réng ho khong chiém httu ngay tinh. Trong truong hop ¢é tranh chép,

nghia vu chtiing minh cling thudc vé bén tranh chap véi nguoi chiém hiu.

Ngoai ra, tai Diéu 181 BLDS ndm 2015 quy dinh chiém hiru khong ngay tinh la “viéc chiéin
hitu ma nguoi chiém hiru biét hodc phdi biét rang minh khong cé quyén doi véi tai sin dang chiéin hitu”.
NOoi cach khac chiém hitu khong ngay tinh la truong hop nguoi chiém hitu tuw minh nhéan thay

minh khong c¢6 quyén d6i vdi tai san chiém hitu, hodc phap luat bt budc ho phai biét viéc do.

1 Xem Diéu 179 BLDS nam 2015.

2 Cy thé Diéu 189 BLDS 1995 quy dinh: Quyén chiém hitu la quyén ctia chti s¢ hitu tw minh ndm giit, quan ly tai san
thudc s hitu ctia minh.

Va biéu 182 BLDS nam 2005 quy dinh: Quyén chiém hitu 1a quyén ndm giit, quan ly tai san.

3 Vién ngdn ngtt hoc (2009), T dién Tiéng Viét, NXB Hong D, tr.897.

¢ B06 Tu phap - Vién Khoa hoc phép ly (2015), Ttr dién Luat hoc, NXB Tw phap, tr.792.

5 Xem Diéu 180 BLDS ndm 2015.
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2. Vuwéng mic trong thuc tién ap dung phap luat

Thay vi nguoi chiém hitu phai chiing minh minh “khéng biét hodc khong thé biét” vé viéc
chiém hitu ctia minh la khong cé can ¢t phép luat mdéi la chiém hitu ngay tinh, thi BLDS ndm
2015 quy dinh cht thé chiém hitu chi cAn chitng minh minh “cé cin cit dé'tin rang minh 6 quyén
d6i v6i tai san dang chiém hitu”6. Sy thay d6i nay vé mat ly luan trong viéc bao vé nguoi chiém
hitu, khi ho chi can chi ra dwoc can ct chirng minh minh “c6 cin cit dé'tin rang minh cé quyén doi
v6i tai san”, sé c6 191 hon cho ngwoi c¢6 hanh vi chiém htru, ho ¢ thé tw bao vé quyén loi hop
phép ctia minh. Tuy nhién, viéc thyc thi Diéu 180 trén thuc té con nhiéu van dé phai ban luan

do cac tiéu chi danh gia con kha trtru teong?.

BLDS nadm 2015 chi yéu cau cht thé chiém hitu dua ra dugc can ct dé tin rang minh c6
quyeén doi voi tai san dang chiém htu. Nhung nhiing can cit d6 xuat phat tir dau. Can ct nay
dua trén nhitng yéu t6 gi? Diéu ludt chwa c6 gidi han vé nhitng can cit ma chu thé chiém hiu
duoc dua ra d€ chitng minh cho hanh vi chiém htu ctia minh 1a hop phap. Ra soat toan bo quy
dinh ctia BLDS ndm 2015, ¢6 thé thay BLDS hién nay chi c6 mot di€u luéat lién quan c6 thé luan
giai cho can ¢ ngay tinh ctia nguoi chiém htru tai san la Diéu 165 BLDS nam 20158. Tuy nhién
néu chi cdn ctt vao Diéu 165 thi liéu rang ngoai nhitng truong hop dugc quy dinh tai khoan 1
Diéu 165 con c6 nhitng trudng hop nao ngoai 1é nita hay khong?? Viéc vién dan Diéu 165 duong
nhu van chua c6 co sé vitng chac. Diéu 165 quy dinh chiém hitu c6 hai loai: C6 can ct va khong c6
can cit phap luat, vay chiém hitu ngay tinh thudc loai nao? 1 Ciing theo khoan 2 Diéu 179 thi chiém

httu bao gom: Chu s& hitu chiém hitu tai san va nguoi khong phai la cht s¢ httu chiém hiru tai san,

¢ Xem Diéu 180 BLDS nam 2015.
7 Piéu 180 BLDS ndm 2015 vé Chiém hitu ngay tinh quy dinh:
Chiém hitu ngay tinh 1a viéc chiém hitu ma nguoi chiém hitu cé can ct dé tin rdng minh cé quyén ddi véi tai san
dang chiém hiru.
8 Piéu 165 BLDS ndm 2015 vé chiém htu ¢6 can ¢ phap luat quy dinh:
1. Chiém hiru c6 can ct phap luét la viéc chiém hitu tai san trong truong hop sau day:
a) Chti sO htu chiém hiru tai san;
b) Nguoi duoc chu s¢ hitu ty quyén quan ly tai san;
¢) Nguoi duoc chuyén giao quyén chiém hitu théng qua giao dich dan si phit hgp véi quy dinh ctia phép ludt;
d) Nguoi phat hién va gitt tai san v6 chu, tai san khong xac dinh duoc ai la cht sé hitu, tai san bi danh roi, bi bo quén,
bi chdn, gidy, bi vi 1dp, chim ddm phti hop véi diéu kién theo quy dinh ctia Bo lut nay, quy dinh khéc ctia phap luat
6 lién quan;
d) Nguoi phat hién va gil gia suc, gia cam, vat nudi dudi nude bi that lac phit hop véi diéu kién theo quy dinh cua B
luat nay, quy dinh khac ctia phéap luat c6 lién quan;
e) Trueong hop khac do phap luét quy dinh.
2. Viéc chiém hiru tai san khéng phi hop voi quy dinh tai khoan 1 Diéu nay la chiém hitu khéng c6 can ctt phép luét.
9 Xem Khoan 1 Diéu 165 BLDS nam 2015.
10 Xem Diéu 165 BLDS nam 2015.
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vay chiém hitu ngay tinh thudc loai nao?"! Van dé nay da gay ra nhiéu vudéng mac trong viéc xac
dinh mot hanh vi chiém hitu 1a ¢6 ngay tinh hay khong.

Nhitng can ctx "dé’tin rang minh c6 quyén doi véi tai san dang chiéin hitu” chwra cé quy dinh
cu thé, hau hét chi dwa vao nhirng can ct tai Diéu 165 BLDS nam 20152 ma it dwa ra nhitng can
ct vé mat thuc té. Diéu nay gay kho khan trong nhiéu treong hop khi chi thé chiém hitu khong
c6 can ct theo quy dinh ctia phap luat méac du ho la nhitng nguwoi chiém hitu ngay tinh, hop
phép ddi véi tai san, nhét 1a doi véi truong hop tai san da dwgce chuyén giao cho nguoi chiém
httu thit ba ngay tinh. Minh chitng qua moét s trieong hop sau:

Mot 14, viéc xac lap quyén so httu d6i voi tai san mua dugc tir phién ban dau gia. Trén
thuc té, c6 nhiéu tranh chép lién quan dén tai san ban dau gia. Mac du can c vao biéu 180
BLDS nam 2015, ngwedi mua duoc tai san thong qua ban dau gid hoan toan cd “cin cir dé’tin rang
minh c6 quyén doi voi tai san dang chiém hiru”13. Dong thoi tai khoan 2 Diéu 133 BLDS nam 2015 ¢
quy dinh d6i véi tai san chuwa dang ky quyén sé httu nhung néu nguoi tht ba ngay tinh nhan

duoc tai san nay thong qua ban dau gid thi giao dich véi nguoi th ba ¢d hiéu lyc'. Tuy nhién

11 Khoan 2 Biéu 179 BLDS ndm 2015 quy dinh:

Chiém hitu bao gdm chiém hiru ctia chti s¢ htu va chiém hiru ctia nguoi khéng phai la chu sé hiru.

Viéc chiém hitu cia nguodi khong phai 1a cht s hitu khéng thé 1a can ¢t xac 1lap quyén so hity, triv treong hop quy
dinh tai cac diéu 228, 229, 230, 231, 232, 233 va 236 cta B luat nay.

12 Piéu 165 BLDS nam 2015 vé chiém hitu ¢ cén c phap ludt quy dinh:

1. Chiém hitu ¢6 cdn ct phap luét la viéc chiém hiru tai san trong trudng hop sau day:

a) Chu s6 hitu chiém hitu tai san;

b) Nguoi duoc chu so hitu iy quyén quan ly tai san;

¢) Nguoi duoe chuyén giao quyén chiém hiru théng qua giao dich dan sw phit hgp véi quy dinh ctia phép luat

d) Nguoi phat hién va git tai san vo chu, tai san khong xac dinh duogc ai la cht so hitu, tai san bi danh roi, bi bo quén,
bi chon, gidu, bi vii 1ap, chim ddm phit hop véi diéu kién theo quy dinh ctia Bd luat nay, quy dinh khac cta phap luat
6 lién quan;

d) Nguoi phat hién va git gia suc, gia cAm, vat nudi dudi nude bi that lac phtt hop véi di€u kién theo quy dinh cua Bo
ludt nay, quy dinh khac ctia phap luat c6 lién quan;

e) Truong hop khac do phap luat quy dinh.

2. Viéc chiém hitu tai san khong phu hop véi quy dinh tai khoan 1 Biéu nay la chiém hitu khong ¢ can ctt phép luét.
13 Xem Diéu 180 BLDS nam 2015.

14 Khoan 2 Biéu 133 BLDS ndm 2015 quy dinh:

Truong hop giao dich dan sw v6 hiéu nhung tai san da dugc dang ky tai co quan nha nude ¢ thdm quyén, sau do
dugc chuyén giao bang mt giao dich dan su khac cho ngudi thit ba ngay tinh va nguoi nay cin ct vao viéc dang ky dé
ma xac lap, thuc hién giao dich thi giao dich d6 khong bi vo hiéu.

Truong hop tai san phai ddng ky ma chuwa duoc dang ky tai co quan nha nudc ¢é tham quyén thi giao dich dén sy véi
nguoi thit ba bi v6 hiéu, trir truong hop nguoi thit ba ngay tinh nhan duoc tai san nay théng qua ban diu gi4 tai to
chttc c6 thdm quyén hodc giao dich v6i ngudi ma theo ban an, quyét dinh ctia co quan nha nuéc ¢é tham quyén la chu

s& hitu tai san nhung sau d6 chu thé nay khong phai la cht so hitu tai san do ban 4n, quyét dinh bi huy, sta.
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trén thyce t€, nguoi mua dwgc tai san ban dau gia rat khé khan trong viéc dang ky quyén sé hiru
tai san do chu s¢ hitu tai san dau gia khoi kién vé sai pham trong thu tuc ban dau gia. Tac gia
dua ra mot vu an cu thé hién dang c6 nhiéu quan diém chua thong nhat dé€ chitng minh van dé

nay.

Ban an dan su s6 85/2018/DSPT ngay 20/8/2018 cua Toa an nhan dan tinh L tuyén budc
ong Nguyén Van H va ba Lé Thi K phai trd cho Ngan hang Néng nghiép va phét trién Néng
thén huyén L so tién 390.000.0004. Vi 6ng H va ba K khong tra nén Chi cuc Thi hanh an Dan sy
huyén L da tién hanh ké bién tai san cta 6ng H, ba K gom mot thira dat ¢ dién tich 100.4 m2
toa lac tai huyén L, dat da cé gidy ching nhan quyén st dung dat ding tén 6ng H va ba K, trén

dat c6 mot can nha xay.

Ngay 10/4/2019, Chi cuc thi hanh 4n Dan sw huyén L da ky hop dong uy quyén ban dau
gia v6i Trung tdm Dich vu ban dau gia tai san tinh L, trong d6 xac dinh gia khoi diém la
377.000.000d. Tai cudc ban dau gia ngay 28/5/2019 6ng Nguyén Khiac M da triing dau gia véi sd'
tién 610.000.000d, nhung dng M tir ch6i mua nén Chi cuc THADS huyén L va Trung tam Dich
vu ban dau gia tai san tinh L da thanh ly hop dong. Ngay 18/6/2019 Chi cuc THADS huyén L
tiép tuc ky hop dong uy quyén ban dau gia tai san véi Trung tam Dich vu ban dau gia tai san
tinh L va tai cudc dau gid ngay 03/7/2019 ba Nguyén Thi T 1a nguoi tring dau gia véi sd tién
480.000.000d va da nhan tai san dong thoi ba T da swa chira, xdy dung lai cdn nha va da duoc
Uy ban nhan dan huyén L cap gidy chitng nhan quyén st dung dat ding tén ba T st dung 6n
dinh tir 46 dén nay. Tuy nhién, dng H cho rang thti tuc ban dau gia tai san gitta Chi cuc THADS
huyén L va Trung tdm Dich vu ban d4u gia tai san tinh L da vi pham phép luat nén 6ng H khoi
kién dén Toa an nhan dan huyén L yéu cau huy két qua ban dau gia gitta Trung tam Dich vu
ban dau gid tai san tinh L va ba T. Tai thoi diém giai quyét vu an tri gia dat va can nha ba T mua
duwoc da xdy dung va stra chira tri gid 2.100.000.000d. Hién vu an dang c6 02 y kién khong
thong nhat theo hai chiéu hwdng: cong nhan hodc khong cong nhan két qua ban dau gia's.

Theo quan diém cua tac gia, du viéc ban dau gia cd dung thu tuc hay khong dung thu
tuc thi van phai bao vé quyén loi ctia nguoi mua duoc tai san dadu gia boi can ct tai khoan 2
biéu 133 BLDS ndm 2015 quy dinh “...trie triwong hop nguoi thiv ba ngay tinh nhin dwoc tai san nay

thong qua ban ddu gid ...”%6. Va can c& vao Diéu 180 BLDS nam 2015, nguoi mua dwgc tai san

15 Lé Quang Minh (2018), V& diéu kién bao vé nguoi thit ba ngay tinh khi mua dwoc tai san ban dau gid, Tap chi Kién sit,
$0 17 ndm 2018.
16 Khoan 2 Biéu 133 BLDS ndm 2015 quy dinh:

Truong hop giao dich dan sy v hiéu nhung tai san da dwoc dang ky tai co quan nha nuwéc ¢é tham quyén, sau do6
dugc chuyén giao bang mt giao dich dan su khac cho ngudi thit ba ngay tinh va nguoi nay cin ct vao viée dang ky dé
ma xdc lap, thuee hién giao dich thi giao dich d6 khong bi vo hiéu.

Truong hop tai san phai dang ky ma chwa dwoc dang ky tai co quan nha nuwde c6 tham quyén thi giao dich dan su véi

nguoi thit ba bi v6 hiéu, trir truong hop nguoi thit ba ngay tinh nhan duoc tai san nay théng qua ban diu gi4 tai td
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thong qua ban dau gid c6 du "... cin cie dé tin rang minh cé quyén doi véi tai sin dang chién
hiru”7. Viéc ban dau gid 1a hoat dong duoc tién hanh cong khai, ngwoi mua tai san dau gia
cling hoan toan ngay thang khi tham gia giao dich, do d6 quyén loi ctia ho phai dwoc phép
luat bao vé. Viéc t6 chirc ban ddu gia khong dang thu tuc, anh huong dén quyén va loi ich
hop phap cua chu sé hitu thi cha so hitu ¢ quyén khoi kién td chitc ban dau gia theo quy
dinh ctia phap luat. biéu nay phu hop vdi quy dinh cua Luat Dau gia tai san nam 2016, theo
d6, nguoi mua tai san trung dau gia sé dwoc nhan tai san trang dau gia, duoc cap gidy ching

nhdn quyén so hitu tai san theo quy dinh ctia phap luat's.

Hai la, cac truong hop tai san phai ké khai, dang ky cap gidy ching nhan quyén so
hitu, ma co quan c6 thdm quyén da cap gidy ching nhan quyén sé hitu, quyén st dung
ding tén mot hodc mdt sd nguoi, nhung nhitng nguoi da ding tén trén gidy chiing nhan
quyén so hitu, quyén st dung vi nhitng ly do chu quan hodc khéach quan lai la chiém htru
bat hop phap. Sau d6, nhitng nguoi nay ding ra ban, chuyén nhuwong, thé chap, bao lanh...
thi ngwoi thit ba ngay tinh tham gia vao giao dich nay mac du cin cit vao Diéu 180 BLDS
nam 2015, c6 da "... cin cie dé tin ring minh 6 quyén doi véi tai sin dang chiém hitu”1, nhung
thuee t€'la, ho khong thé biét tai san d6 la thudc so hitu chung. C6 thé don cit mot vai treong

hop sau:

- Tai san la di san ctia ddng thira ké, tai san thudc sd htru chung nhung giay chiing nhan
quyén so hitu, quyén st dung ding tén mot nguoi va nguoi ding tén trén gidy to ding ra ban,
chuyén nhuong, thé chap, bao lanh, cam c6... Sau khi ban, chuyén nhuong..., nguoi mua dang
lam thu tuc gidy to so hiru hodc da lam xong thu tuc gidy to, nguoi mua da dung tén trén gidy
chiing nhan quyén s¢ hitu, quyén st dung thi cac dong thira k&, dong sé hiru khoi kién yéu cau
tuyén bo hop déng do6 vo hiéu. Toa an xét xir chap nhéan yéu cau cua nguoi khoi kién. Trong
truong hop nay, nguoi th ba ngay tinh can ct vao gidy to ching nhan quyén sd hitu, quyén s
dung cua tai san c6 “... cdn cir dé'tin ring minh cé quyén doi véi tai sin dang chiém hitu” tuy
nhién thuec t€'lai khong dwgc bao vé thoa dang.

- Tai san (chu yéu la nha, dat) ding tén ho gia dinh nhung mot hodc mét sd nguoi trong
ho gia dinh déng ra ban, chuyén nhuwong, thé chap, bao lanh... dan dén tranh chap thi nguoi

thit ba ngay tinh linh du mdc du nguwoi nay c6 du "... cin civ dé’tin rang minh cdé quyén doi vdi tai

chitc c6 thdm quyén hodc giao dich véi ngudi ma theo ban én, quyét dinh ctia co quan nha nudce ¢é thdm quyén la chu
sO hitu tai san nhung sau d6 chu thé nay khong phai 1a chu so hitu tai san do ban én, quyét dinh bi huy, sta.
17 Xem Diéu 180 BLDS nam 2015.
18 Van dé nay dugc quy dinh tai Diém b va Biém c Khoan 1, Diéu 48 Luat dau gid tai san ndm 2016 nhu sau:

b) Pugc nhan tai san d4u gid, cd quyén so hiru d6i véi tai san dau gia theo quy dinh ctia phap luat;

¢) Buoc co quan nha nudce cd thdm quyén cap gidy chiing nhan quyén so hitu, quyén st dung tai san dau gia doi voi
tai san phai déng ky quyén so hitu, quyén st dung theo quy dinh ctia phap luat;
19 Xem Diéu 180 BLDS nam 2015.
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san dang chiém hiru”. Trong thuc t&, da phan nguoi tht ba chiém hiru ngay tinh déu c6 can ck
dé tin rdng minh c6 quyén d6i véi tai san dang chiém hitu nhung thuc t& cho thay ho khong
thé biét ho gia dinh gom nhiing ai. Do cac thanh vién trong ho gia dinh khong tham gia day du
trong hop déng mua ban, chuyén nhwong, thé chap, bao lanh... Do d6, khi cac thanh vién nay
khoi kién yéu cau Toa an tuyén bd giao dich, hop dong chuyén nhuong vo hiéu thi rat khé bao
vé quyén 1oi cho nguoi thit ba ngay tinh méac du cin civ vao Diéu 180 BLDS nam 2015, thi nguoi

chiéin hitu thit ba c6 & ... can cik dé’tin rang minh cé quyén d6i voi tai san dang chiém hitu"20.

- Tai san cta chi s6 httu nhung do nguoi khac ding tén ho va nguoi nay dem ban, chuyén
nhuong, thé chdp, bao lanh... chu so hitu tai san d6 khai kién yéu cau Toa an tuyén bo hop dong,
giao dich d6 vo hiéu, Toa an da xét xir chdp nhan yéu cau cua nguoi khoi kién. Néu can ctit vao
gidy chiing nhan quyén stt dung hodc quyén s¢ hitu tai san thi nguoi tht ba ngay tinh c6 du ”...
cin cik dé'tin rang minh cé quyén doi véi tai sin dang chiéin hitu” nhung ciing rat khé khan trong viéc

bao vé quyén lgi ctia minh.

- Chu sé hitu iy quyén cho mot nguoi c6 quyén thé chap, bao lanh, chuyén quyén st
dung, nhung noi dung thé hién trén gidy uy quyén khong that rd nén cé thé giai thich khac
nhau. Nguoi duoc iy quyén da dem tai san d6 di thé chdp, bao lanh hodc chuyén nhuong.
Nguoi thi ba can ctt vao gidy ty quyén va tin rang ngudi nhan ty quyén cé quyén ddi véi tai
san dang chiém hiru nén da xac 1ap giao dich. Sau dd, khi xay ra tranh chap chu sé hiru lai

khoi kién yéu cau Toa an tuyén bd cac giao dich d6 vo hiéu.

3.  Kién nghi hoan thién phap luat

Quy dinh chiém httu ngay tinh trong BLDS nam 2015 da dwgc stra d6i nhung viéc van
dung cac quy dinh vé chiém hitu ngay tinh, dic biét la bao vé nguoi th ba ngay tinh theo
BLDS nam 2015 van con nhiéu vuéng méc. D& khac phuc tinh trang trén, bao dam viéc ap dung

thong nhat phap luat, tac gia dé xuat mot vai kién nghi nhu sau:

Thtt nhat, tai Diéu 180 BLDS ndm 2015 va Diéu 181 BLDS nam 2015 can bd sung thém can
ct cu thé vé viéc nguoi chiém hitu cé can ci d€ tin rang minh cé hodc khong c6 quyén ddi voi
tai san dang chiém httu, va cin ctt la nhiing can ct cu thé vi du nhu xac dinh thoi gian st dung
lau dai hay la c6 van ban hay gidy to lién quan dén van dé can ching minh,...; can bé sung
thém can c&t d€ giai quyét van dé quyét dinh cua Toa an vi trinh bay khong cu thé thi sé kho ap
dung. Néu chua thé stra d6i cac van ban phap luat thi trudc mat d€ dap ting yéu ciu cta thuc
tién, Toa 4n nhan dan toi cao can xay dung cac tap 4n 1€ vé tai san va quyén so hitu. Ddc biét

can ¢6 an 1¢ thuyét phuc trong tuong lai vé viéc danh gia yéu t6 ngay tinh hay khong ngay tinh

20 Xem Biéu 180 BLDS nam 2015.
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cua nguoi chiém htru. Viéc thay déi tai Diéu 180 ¢6 nhitng ddu hiéu tién bd dé€ bao vé nguoi

dang chiém httu tai san nhung cac tiéu chi danh gia con kha tritru tuong.

Tht hai, co quan nha nudc ¢6 thim quyén can cé van ban huéng dan ddi voi cac truong
hop nguoi tht ba mua duoc tai san thong qua thu tuc ban dau gia cuia co quan thi hanh an dan
sw ngay tinh. Theo d6, néu chi vi pham trinh tw, thu tuc ctia co quan thi hanh an dan su thi Toa
&n van cong nhan hop dong mua béan tai san ban dau gid nham bao vé quyén va loi ich hop

phap ctia nguoi thit ba.

Thut ba, can ¢ quy dinh riéng vé cac truong hop ma mot bén ding tén giady to sd hiu, st
dung tham gia giao dich: thé chdp, bao lanh, cdm cd... tai san chung, nguoi nhan thé chédp, bao
lanh sé duoc bao vé nhu thé nao. Nén ¢é quy dinh cu thé vé van dé nay dé cac giao dich bao
dam: thé chdp, bao lanh... ma nguwoi nhan thé chdp, bao lanh... ngay tinh cling dwoc bao vé.
Hop dong thé chap, bao lanh trong cac truong hop nay khong bi vo hiéu.
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