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Tém tit: Bai viét lam rd mot s6 van dé ly ludn vé€ moi lién hé gitta muc dich caa hinh phat va ban chat
phép ly cta &n treo; nhan dién, phéan tich mot sd bat cap ctia phép luét thi hanh &n hinh sw va nhiing han
ché, vueéng mic tlr thuc tién thi hanh an treo thudc trach nhiém cta chinh quyén dia phuong; tir d6 dé
xudt mot s& giai phap hoan thién phap luat va bao dam thuc tién thi hanh an treo, gép phan bao dam hiéu

lyc thuc thi phap luét va bao dam quyén cho nguoi bi két an, trong d6 cd nguoi chap hanh ban 4n treo.
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Abstract: The article examines some theoretical issues about the relationship between the punishment’s
purpose and the legal nature of the suspended sentence; identifies and analyzes shortcomings of the
criminal enforcement law and obstacles from the practice of suspended sentence execution under the

responsibility of local authorities; thereby proposes solutions to improve law practice and ensure the
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suspended sentence execution, contributes to the effect of law enforcement and ensures the rights of

convicts, including those serving suspended sentence.

Keywords: suspended sentence, purpose of punishment, commune-level People's Committee.

I. Dit van de

Ban an hinh su ctia toa an du ¢6 cdng minh ciing chi gép phan bao dam céng ly, khac
phuc mét phéan thiét hai cho bi hai va xa hoi. Céng ly chi dwgc thuwe thi ddy dua khi ban an
duoc bao dam thi hanh trén thuc té. Trong tw phap hinh s, linh vic thi hanh 4n hinh s
(THAHS) c¢6 y nghia v6 cung quan trong trong viéc bao dam quyén con nguoi ctia nguoi bi két
an. Nguoi bi két an c6 hoan lwong hay khong, tai hoa nhap cong dong duoc hay khong phu
thudc nhiéu vao cdng tac thi hanh 4n, véi cac phuong phap thi hanh bai ban, khoa hoc, nhan

v

van.
Mot s6 van dé dat ra:

Mgt Ia, vé mat ly luan can lam séng to ban chat phép ly cta én treo trong moi quan hé véi
muc dich ctia hinh phat, nhim x4c dinh dung d4n muc dich ctia hinh phat va muc dich, y nghia

ctia an treo trong luat hinh su Viét Nam.

Hai 13, thuc tién thi hanh &n treo thudc trdch nhiém caa Uy ban nhan dan cap xa
(UBNDCX) con nhiéu han ché va bat cap, can thiét phai lam rd nguyén nhan, nham dé xuat giai

phap bao dam thuc hién phap luat.

1. Ly luin vé mai lién hé gitra muc dich caa hinh phat v6i ban chit phap ly
cta an treo

B0 luat hinh sy nam 2015 (BLHS) xac dinh an treo khong phai 1a hinh phat, ma an treo la
bién phdp mién chap hanh hinh phat ti1 cé diéu kién. Xét cho cling, 4n treo khong ton tai ddc
lap, co so phat sinh én treo gan lién véi viéc quyét dinh 4p dung hinh phat ti nhung cho huong
an treo cta ctuia Toa an, va viéc hiy bo viéc ap dung an treo c6 thé lam phat sinh viéc chap hanh
hinh phat tu1 ¢6 thoi han. Truong hop nguoi chdp hanh an treo khong pham t6i méi, khong vi
pham nghia vu trong thoi gian thit thach va duoc cap gidy ching nhan chap hanh xong thoi
gian thw thach thi ciing dwgc xem nhw da chap hanh xong hinh phat trong ban an va quyét dinh

cua Toa an.

Nhu vay, ban chat phép ly ctia 4n treo 1a bién phdp mién chap hanh hinh phat tu c6 diéu
kién va khong phai 1a hinh phat, nhung trong nhan thiic ciing nhw thuc tién xay dung phép
luat va dp dung phép luat thi ddi khi ngudi ta van nham 1an, coi 4n treo nhu mot hinh phat va

nhw la mot dang thi hanh hinh phat. An treo trong phap luat hinh sy Viét Nam khong phai
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hinh phat ma cting khong phai la bién phap tu phap. Ly giai vé van dé nay, c6 thé nhiing nguoi
lam luat da dua trén nguyén tic nhan dao, 1a mot trong nhitng ndi dung 16n bao trum trong
chinh sach phap luat hinh sy va phap luat THAHS ¢ Viét Nam. Hay noi cach khac, ngwoi lam
luat mudn dat muc dich cta 4n treo 12 nhim tao diéu kién cho bi 4n 1am &n, sinh song, hoi cai,
hoan lwong ngay trong mdi treong xa hoi binh thuong, duwdi s quan ly, gido duc caa co quan,
t0 chire, don vi quan ddi, co so gidao duc, dao tao hodac UBNDCX, noi nguoi chap hanh an lam
viéc, cong tac, hoc tap hodc cu tra (goi chung la co quan, t& chie gidm sat, gido duc) va gia dinh
ctua nguoi dé'. Nhu vay, xét & goc do hinh phat thi an treo khong ¢ muc dich d€ tring tri nhu
quy dinh ctia BLHS Viét Nam? Tuy nhién van c6 quan diém khac cho réng: muc dich ctia hinh
phat 1a gido duc, cai tao ngwoi pham tdi va trieng tri la ban chat, la thudc tinh ctia hinh phat ch&
khong phai la muc dich ctia hinh phat3. Chang t6i cho rgmg muc dich cta hinh phat la huéng
thién, nhan dao va gido duc, cai tao thi mdéi day du. Trong xa hoi duwong dai khong nén coi muc
dich hinh phat la triing tri ma d6 la thudc tinh (ban chét) caa hinh phat. Quy dinh muc dich
hinh phat thé hién thai d6 ctia Nha nuwdc, 1a mot ndi dung ctia chinh sach hinh s, ¢d y nghia tac
dong, anh hudng sau rong trong viéc xay dung va thi hanh phap luat, cling nhu lién quan dén
bao dam quyén con nguoi ctia nguoi bi két an, do d6 nhat thiét phai can trong khi xac dinh muc
dich hinh phat. C6 thé minh ching y nghia ctia né ¢ vai khia canh cu thé. Thit nhat, theo tac gia
binh Thé Hung, néu coi hinh phat ¢ muc dich tritng tri, nhan thirc nay tac dong dén hé thong
nguyén tac ctia phap luat THAHS va thuc tién 4p dung. Trong cic nguyén tic ctia phap luat
THAHS hién nay duwoc quy dinh trong LTHAHS, ndi dung “két hop gitta tritng tri va cai tao
trong thi hanh an hinh sy” dwoc khéng dinh (khoan 4 Diéu 4 Luét thi hanh an nam 2019), trong
khi d6, vé 1y thuyét thira nhan nguyén tic “ngudi pham t6i c6 kha ning gido duc cai tao duwoc”.
Thtt hai, muc dich ctia hinh phat sé tac dong dén co cau cua hé théng hinh phat, ndéi dung cua
loai hinh phat cu thé va duong nhién ca cac bién phap THAHS. Néu muc dich tring tri thi hé
thong hinh phat sé bao gdm céc loai hinh phat mang tinh chat ha khac, tic dong manh mé dén
hé thong phap luat THAHS. Cac bién phap hinh phat cting vi thé' ma nang vé tinh trimg tri dé€
phuc vu cho muc dich ctia hinh phat*.

Chuing t6i cho rf“ang trong nhan thitc ctia xa h¢i Viét Nam, van xem nang muc dich triing
tri ctia hinh phat. Diéu 30 BLHS coi hinh phat 1a bién phap cudng ché nghiém khic ctia Nha
nudc, do luat hinh sy quy dinh va do Toa an quyét dinh &p dung nhung trong phap luat hinh
si, ¢6 nhiéu quy dinh coi tring trji la muc dich cta hinh phat. Tuy nhién, vé muc dich ctia hinh

phat - diém mau chot khong nam o mong mudn khién mot nguwoi phai bi trieng phat, ma la nd

1 Nguyén Ngoc Kién (2018), “Thuc tién thi hanh Nghi dinh s8& 61/2000/ND-CP d6i véi nguoi duge hudng an treo”, Tap
chi Luat hoc, sd 12/2018, tr.21-25.

2 BLHS Viét Nam xac dinh muc dich cta hinh phat 1a triing tri, roi méi dén gido duc, cai tao.

3 V6 Khénh Vinh (1994), Hinh phat va hé thong hinh phat, “ T6i pham hoc, luét hinh sy va t6 tung hinh su”, NXB Chinh tri
quoc gia, Ha Noi, tr. 218,

¢ Pinh Thé¢' Hung (2019) “Nhén thtic vé hinh phat, muc dich ctia hinh phat trong chinh sach, phép luét thi hanh an hinh
su”, Tap chi Nhan lwc khoa hoc xa héi (Chuyén dé s6'1 (s6 5/2019).
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lyc tién hanh mot qua trinh gido duc, trong d6 muc tiéu sé 1a mong mudén mot nguoi khong con
vi pham phdép luat. Trong gidi nghién cttu, c6 quan diém rat xac dang rfmg: muc dich hinh phat
thé hién 6 chd hinh phat phai trd nguoi pham t6i vé véi xa hois. Nhuw vdy muc dich hinh phat la
can phai phai cai tao nguoi bi két an, lam sao d€ ho tai hoa nhap cong dong. Hinh phat con c6
muc dich ngan ngtra t6i pham, ma ¢ d6 cé khia canh ngdn ngtra hau qua do t6i pham gay ra;
phu hop hoan canh xa hdi, d€ ngén ngtra tai pham; gido duc y théc ctia cong déng phai ton
trong phéap luat, hiéu duoc su can thiét phai phong ngtra va dau tranh chéng t6i phamé. Nhu
vay ngoai cac muc dich gido duc néu trén, thi hinh phat con ¢ muc dich la phong ngtra toi

pham.

biéu dang quan tam 13, muc dich cta an treo gidng véi muc dich ctia hinh phat, tuy an
treo khong phai 1a mot loai hinh phat. Diéu nay duoc khang dinh rang: xét vé yéu t& phong
ngtra, an treo khong chi cé tadc dung khuyén khich nguoi bi két an véi su giap do cua xa hoi, te
lao dong cai tao dé€ trd thanh nguoi lwong thién, ma con canh cdo ho”. O day an treo c6 muc
dich phong ngtra t6i pham la co ban, quyét dinh nhat; bén canh d6 con c¢6 muc dich tai hoa
nhap cong dong va hudng thién cho nguoi bi két an. Thé nhung an treo khong c6 muc dich
trimg tri nhw quan diém cua BLHS va ton tai trong xa hoi bdy 1au nay. D6 chi la sy canh cao,
ran de. Nhu vay muc dich ctia an treo toét 1én sy nhan van va coi trong y thitc tu dudng, rén

luyén ctia nguoi bi két an.

B6 luat hinh su Viét Nam khong xac 1ap rd rang nhu thé nao la hinh phat mang tinh tw
do va hinh phat nao han ché tw do. Chung t6i dé xuat réng: BLHS can dwa ra khai niém va chi
rd cac hinh phat duoc phan loai ¢ ba tiéu chi, d6 1a cho phép tw do, han ché'ty do, tudce tu do.
Doéng thoi can thay d6i muc dich hinh phat mot cach cén ban trong BLHS, theo d6 khong coi
muc dich ctia hinh phat la trieng tri va coi an treo la mot dang hinh phat mang tinh tu do (phi
hinh phat tu).

Vé mat lap phap, khéng dinh 4n treo khong phai la hinh phat, Luat THAHS nam 2019
thiét k& Chuong V véi tén goi: THI HANH AN TREO, AN PHAT CANH CAO, CAI TAO
KHONG GIAM GIU (an treo khong ndm trong Chuong I1I. THI HANH AN PHAT TU). Diéu
nay 1a hop ly, vi 4n treo 1a bién phap mién chdp hanh hinh phat ti c6 diéu kién; co s& phét sinh

clia &n treo gan lién véi viéc quyét dinh 4p dung hinh phat t nhung cho huéng an treo ctia Toa

5 Ho6 Sy Son (2018), Luat hinh su so sanh (sdch chuyén khao), Nxb Chinh tri Qudc gia sw that, Ha Noi, tr. 206, tldd: Asel,
M. “Su bao vé xa hdi mdi, su chuyén dong mang tinh nhan dao trong chinh sach hinh sw, Nxb Tién by, Matsxcova,1970,
tr.267-268 (tiéng Nga).

¢ Hryen Hrok Kuen / Tpio Ban XyHur “PasBuTie U COBEpIIEHCTBOBaHME CUCTEMBI HaKa3aHWII B KOHTEKCTE YIOAO0BHOTO

akoHOoJaTeAbCTBa Bretnama // xypnaa T'ocyaapcerso m mpaBo» http://gospravo-journal.ru/s102694520017315-7-1/?sl=ru.
Doi: 10.31857/5102694520017315-7, Crpanursr 156-166.

7Pinh Van Qué (2010), Tim hiéu T6i pham va hinh phat trong Luat hinh sy Viét Nam, Nxb Phuong Péng, Tp. H6 Chi
Minbh, tr.577.
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an. Mat khéc, cac quy dinh thi hanh an treo (tai Muc 1) lai tiép tuc duoc xay dung ngang bi“mg
v6i cap do thi hanh cdc hinh phat khac, thi hanh an phat canh cdo (Muc 2) va thi hanh an phat
cai tao khong giam gitt (Muc 3) cua Chuwong V Luat THAHS nam 2019.

2. Bét cap cta quy dinh phap luit va cac dang vi pham trong thi hanh an
treo

2.1. Mot s6'bat cdp cia phdp ludt thi hanh dn hinh sy vé dn treo

Thir nhdt, khoan 2 Diéu 92, khoan 2 Diéu 100 va diém a khoan 1 Piéu 109 Luat THAHS
nadm 2019 quy dinh nguoi dugc huéng an treo vang mét tai noi cu trti phai cé don xin phép va
dugc su dong ¥ ctia UBNDCX, truong hop khong dong y thi UBNDCX phai tra 16i bang van
ban va néu 16 ly do. Chuing ta thay cac diéu luat néu trén chi bat budc UBNDCX tra 10i bang
van ban trong truong hop khong dong y, con truong hop dong y lai khong duoc thuc hién béng
van ban. Bat cap cuia quy dinh néu trén da lam nay sinh su tuy tién trén thuc t€. D6 1a UBNDCX
c6 thé dong y hodc khong dong ¥ chi can bang 1oi néi, hodc khdng dong y giai quyét nhung lo
di d€ nguoi dwoc hudng én treo tw do vang mit tai noi cw tra. Truong hop UBNDCX dong v
miéng hodc “lo di” sau nay nguoi chap hanh an treo cé thé bat 1¢i, vi ho ¢6 thé bi khép vao vi
pham nghia vu chap hanh an ttr 02 1an tr¢ 1én va Toa an ¢6 thé budc phai chdp hanh ban an da
cho hudng an treo thanh hinh phat tu theo quy dinh tai Diéu 65 BLHS nam 2015, Diéu 93 Luat
THAHS. Trén thuc t&€ nguoi chdp hanh an treo thuong roi khoi dia phuong dé€ lam an, sinh

song, vé mat quan ly, cling sé gap kho khan, do sy tily nghi néu trén.

Thit hai, Luat THAHS nam 2019 méi chi quy dinh trinh tu, thu tuc giai quyét truong hop
nguoi dugc hudng an treo thay déi noi cu trti, noi lam viéc trong qua trinh chap hanh an; con
ddi voi treong hop nguroi huong an treo thay doi noi cw tri, noi lam viéce tai thoi diém sau khi
Toa an tuyén an nhung ban an chua c6 hiéu luc phap luat, hay noi cach khéc la nguoi bi két an
thay d6i noi cu trd, noi lam viéc khi chua ¢ quyét dinh thi hanh an ctaa Toa an thi chwa c6 quy
pham diéu chinh. V& van dé nay, Nghi quyét s6 02/2018/NQ- HDTP ngay 15/5/2018 (huéng dan
dp dung Diéu 65 ctia BLHS vé an treo) da huéng dan: khi giao nguoi dwoc hudng an treo cho
UBNDCX noi nguoi do6 cu tri dé€ giam sat, giao duc trong thoi gian thit thach, Toa an phai ghi
rd trong phan quyét dinh cta ban an tén UBNDCX; tén huyén, thi xa, thanh ph6 thudc tinh; tén
tinh, thanh phd truc thudc trung wong... duoc giao giam sat, gido duc nguoi dugc huong an
treo; dong thoi, ghi 16 trong treong hop nguoi duwoc huong an treo thay ddi noi cu tra thi thue
hién theo quy dinh cua phép luat vé THAHS. Thé nhung, khéng phai liic nao ban an ciing da
ghi dung noi nguoi huong an treo sé duoc gidm sat. Li lich cta bi cdo dwa vao sd ho khau hodc
noi tam trd ma chinh quyén dia phuong xac nhan, nhung nhiéu truong hop khong xac thue
duoc ngoai thuc t€. Riéng voi bat cap da dé cap trén da lam cho co quan THAHS cap huyén

lung tang trong viéc ban giao ngwoi bi két an, c6 thé anh huong dén cac quyén loi ctia nguoi bi
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két 4n. Vi du nhu nguoi chap hanh 4n treo bi tir chdi hodc bi cham tré trong viéc cap, xac dinh

noi cu try, tam tra, cac quyén vé viéc lam, lao dong...

Thir ba, LTHAHS khong quy dinh co quan THAHS c6 thdm quyén phai cdp“S6 theo doi
nguoi dugc hudng an treo” cho nguodi chap hanh an va luu git tai UBNDCX. Do khong dwoc
quy dinh trong luat, dan dén viéc Toa an khong gti hodc cham gt cho nguoi bi két an va
UBNDCX gap kho khan trong viéc ghi nhan bi an 1én trinh dién, phan anh vé qua trinh ren
luyén tiing thang. Mat khéc nguoi hudng an treo con can phai dén nop So theo ddi cho canh sat

khu vuc hodc Cong an xa noi tam trudé€ duoc xac nhan qud trinh sinh séng, lam viéc tai do.

Thir tw, Diéu 94 LTHAHS quy dinh trach nhiém cta co quan, t6 chie giam sat, gido duc
nguoi hudng an treo, tuy nhién lai chuwa cu thé héa vé trach nhiém UBNDCX va co quan
THAHS cép huyén phai bao cao cho Chanh an Toa an c6 tham quyén vé viéc da thi hanh xong
ban 4n hodc li do chwa thi hanh dwoc. Trach nhiém bdo cdo nhu vira néu néu dwoc thuc hién
kip thoi sé gitip cho Tda an nadm rd tinh hinh, két qua thi hanh ban an do minh ban hanh c6 hiéu
lwe, kha thi hay khong. Bén canh d6 LTHAHS chwa dét trach nhiém cho Toa an trong viéc kiém
tra, gidm sat va huéng dan nghiép vu ddi véi cac co quan, t8 chitc dwoc Toa an giao quan ly,
giam sat nguoi dwgc huong an treo, nham nang cao trach nhiém ctia Toa an va khéc phuc vi
pham trong viéc budng long quan ly, gido duc nguoi duoc huong én treo, déng thoi thao go
viréng mac trong qud trinh thi hanh an. Thyec t& c6 nhiéu bi 4n hudng an treo khong con nguoi
than thich, song lang thang r6i pham toi hodc tam tr ¢ nhiéu dia chi khac nhau d€ muu sinh
bang nhiéu nghé thi that khé dé thi hanh ban an, quyét dinh d&i véi ho ca vé phan dan sy (nhu
ndp an phi, ndp phat, khoan bodi thuong cong danciing nhu truong hgp ho pham tdi méi nhung
che d4u, tai pham chong 14n gy kho khan cho viéc xem xét xda an tich, xem xét tang nang trach

nhiém hinh su.
2.2.  Cdc dang vi pham phdp ludt trong thuc tién thi hanh dn treo
a)Vi pham tir phia co quan c6 thdm quyén, cac dang cu thé, d6 la:

- UBNDCX khong mé s6 sach theo dodi nguoi duoc huong an treo, khong co quyét dinh
phén cdng nguoi truc tiép giam sat, gido duc nguoi duoc huong an treo theo quy dinh tai Diéu
86 Luat THAHS. Bén canh d6, nhiéu dia phuong phan coéng cho bd phan chuyén mon thudc
UBNDCX chiu trach nhiém giam sat, gido duc nguoi dugc hwong an treo ma khong phai la luc
luong Cong an cap xa theo quy dinh tai khoan 2 Diéu 86 da dé cap, anh hudng dang ké dén viéc

quan ly, giam sat, gido duc nguwoi huong an treo.

- Viéc theo ddi, quan ly ngudi huong an treo chwa chit ché. Nguoi chap hanh an véing
mat tai dia phuong nhung UBNDCX khong biét dé€ thyc hién trach nhiém giam sat. Nhiéu
truong pham tdi méi nhung UBNDCX khong biét, sau nay Toa an gdp kho khan trong viéc xac
dinh tinh tiét tai pham, tai pham nguy hiém.

10
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- Nguoi duoc huong én treo ¢6 du diéu kién d€ rat ngan thoi gian thir thach, nhung
UBNDCX khong lap ho so bao cao co quan THAHS cap huyén va Toa 4n c6 thdm quyén xem

xét rit ngan thoi gian thir thach.

- Nguoi duoc huong an treo da chdp hanh xong thoi gian th thach, nhung UBNDCX
khong hodc cham ban giao ho so cho co quan THAHS cap huyén d€ dugc dé nghi Toa én xem

xét cdp gidy ching nhan da chap hanh xong hinh phat cho cac bi an.

- Nguoi duoc hudng an treo khong hodc cham thuc hién nghia vu 03 thang mot lan phai
ndp ban tw nhan xét vé viéc chdp hanh phap luat cho nguoi truc tiép gidm sét, gido duc, nhung
UBNDCX da khéng nhac nho, yéu ciu nguoi dugc huong an treo thuc hién day du nghia vu
d6. Lam cho viéc chap hanh an ctia nguoi duoc huong an treo khong nghiém minh, khong hiéu

qua.

- Nguoi duoc hudng én treo chuyén noi cu tra dén dia phwong khac nhung UBNDCX
khong thong bao kip thoi cho co quan THAHS cap huyén, d€ co quan nay théng bao dén noi
nguoi duoc huong an treochuyén dén cu tra- thuce hién viée tiép tuc quan ly, giam sat va gido

duc theo quy dinh ctia phap luét.

- UBNDCX khong thuc hién hét trach nhiém xt&r phat hanh chinh theo thdm quyén trong

treong hop nguoi duoc huong an treo khéng c6 mat dung thoi han theo yéu cau cia UBNDCX.

- Can bd dwgc phan cong truc tiép gidm sat, gido duc nguoi dugc huong an treo khong
tién hanh nhan xét viéc chap hanh 4n va cham lap ban tuw khai lai lich ctia nguoi chap hanh an,
ban cam két chap hanh an d6i véi nguoi duwge huong an treo dé€ bao cao cho Chu tich UBNDCX

biét d€ chi dao. O mot 8 dia phuong, hoat ddng nay con mang tinh hinh thtc.

- Mot s6 Toa an da cham chuyén giao ban an, quyét dinh thi hanh an cho co quan
THAHS. Vé phia co quan THAHS cép huyén con cham trién khai viéc triéu tap bi 4n hodc cham
ban giao ho so thi hanh an cho UBNDCX.

b) Vi pham tir phia nguoi chdp hanh hinh phat tit nhung cho hwéng dn treo:

- Nguoi duoc huong an treo khong thuwe hién nghia vu 03 thang/lan phai nop ban tw
nhan xét (hodc cd ndop nhung khong day du) vé viéc chdp hanh an cho nguoi triee tiép gidm sat,
gido duc theo quy dinh cuia LTHAHS, nhung UBND x3, nguoi truc tiép giam sat, gido duc
khong nhic nho, yéu cau nguoi chap hanh an thuc hién ddy du nghia vu cta ho.

- Nguoi duoc hudng an treo khong thuc hién ddy du nghia vu ctia minh, nhw chua tw
nguyén ndp ban ti nhan xét qua trinh chap hanh 4n, cd tinh trén tranh cac nghia vu thi hanh
an, di khoi dia phuong khoéng bao cdo UBNDCX hodc khong thuc hién nghia vu bdi thuong

dan su va cac nghia vu khac trong ban an.
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¢) Nguyén nhin co ban ciia han ché, ton tai tiv thiec té'thi hanh dn treo

Ngoai nhitng nguyén nhin bit cdp cua phip lugt THAHS nhw trinh bay & trén, con cd cic

nguyén nhin, nhw sau:

Thit nhit, nguyén nhan chu quan, d6 la, nhiéu UBNDCX chua ¢ ké hoach t6 chitc quan
ly, gidm sat nguoi chap hanh an theo dung quy dinh ctia phap luat. Cu thé nhu: phan cong
nguoi truc tiép giam sat, gido duc nguwoi chap hanh an khéng dung quy dinh; can bd cé trach
nhiém chua bd tri thoi gian du dé theo doi, gido duc, giap dd nguoi duoc huong an treo; nhiéu
dia phuong hop thitc héa hé so thi hanh an, dan dén tinh trang nguodi chap hanh an coi thuong
phép luat, khong chdp hanh nghia vu thi hanh én; UBNDCX chua quan tdm day du trach
nhiém dé nghi xét giam thoi han chdp hanh thtt thach va cap gidy ching nhan da chap hanh
xong thoi gian thtt thach .v.v.

Thit hai, nguyén nhan khach quan do tong s6 bi an chdp hanh én treo chiém ty 1¢ rat cao
trong tong s6 bi an phai di thi hanh an (phan dnh 6 bang s6 liéu duwdi day). Trong khi d6 can b
lam nhiém vu THAHS cua cdp xa kiém nhiém nhiéu viéc; nhiéu can bd thiéu kinh nghiém trong
cong tac THAHS, chua dugc dao tao nghiép vu chuyén mon, chua dwoc tdp huan nghiép vu thi
hanh an. Pa s6 UBNDCX gdp kho khan chung vé van dé kinh phi boi dudng cho can bd duoc
giao thuc hién cong tac quan ly, giam sat, gido duc nguwoi chap hanh an tai dia phuong. Nguoi
hwéng an treo bo di khéi dia phuong khong xin phép, khong bao cao, nhung can bo Cong an
cap xa khong ro dia chi va viéc pham tdi méi. Nguyén nhan cta treong hop nay la do nguoi
chdp hanh an treo trén tranh nghia vy, cho thay sy kho khan trong cong tac quan ly, theo doi
nguoi chap hanh an tai dia phuong.

SO nguoi duoc hudng an treo chdp hanh én tai UBNDCX trong pham vi toan qudc (ttr
nam 2015 dén 2021)3:

8 Nguén sd liéu ¢ bang dudi day tir cdc bao cdo: Béo cdo s 229/BC-VKSTC ngay 18/12/2015 ctia VKSNDTC “Béo cdo
tong két cong tac cua nganh Kiém sat nhan dan nam 2015”; Bao cdo s6 152/BC-VKSTC ngay 27/12/2016 ctia VKSND tdi
cao vé “Tdng két cong tac nganh Kiém sat nhan dan ndm 2016”; Béo cdo sd 139/BC-VKSTC ngay 26/12/2017 cuia VKSND
t0i cao v€ “Tong két cong tac nganh Kiém sat nhan dan nam 2017”; Bao cdo sd 208/BC-VKSTC ngay 28/12/2018 cua
VKSND t6i cao vé “Téng két cong tac nganh Kiém sat nhan dan ndm 2018”; Béo cdo s6 238/BC-VKSTC ngay 20/12/2019
“Bao cdo tong két cong tac ctia nganh Kiém sat nhan dan nam 2019”; Bdo cdo s6 253/BC-VKSTC ngay 31/12/2020 “Béo
cdo tong két cong tic ndm 2020 ctia nganh Kiém sat nhan dan”; Béo cdo sd 189/BC-VKSTC ngay 27/12/2021 (Bao cdo

tong két cong tac ndm 2021 cuia nganh Kiém sat nhan dan.
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P o we.. . | Tylé (%) tongs6 bi an chip
5 Tong so6 bi an Tong so bi an chap o . e
Nam R o hanh an treo/tong so6 bi an
phai di chap hanh hanh an treo e e
phadi chap hanh an
2015 77.478 46.882 39,48%
2016 81.761 39.728 51,40%
2017 83.269 38.062 54,29%
2018 81.105 37.574 53,67%
2019 87.938 39.149 55,48%
2020 95.389 41.172 56,83%
2021 93.556 43.402 53,60%

Thir ba, nguoi dugc huong an treo ¢d nguy co tai pham cao trong truong hop khong cé
viéc lam, khong c6 thu nhap do nguoi danh chap hanh an khong dwoc cac co s¢ san xuat, kinh
doanh tai dia ban ky hop dong nhan vao lam viéc. Chinh sach vay von, tao cdng dn viéc lam
nham tai hoa nhap cong dong trong cong tac THAHS ¢ nhiéu dja phuong chua c6 hiéu qua. Do
khong cé viéc lam, nhiéu nguoi chdp hanh an sa nga vao té nan xa hoi va pham ti moéi, hodc
budc phai roi khoi dia phuwong d€ kiém viéc lam, lam cho UBNDCX gdp kho khan trong céng

tac quan ly, giao duc.

- Cong tac phdi hop gitta chinh quyén dia phuong voéi gia dinh nguoi chap hanh an phat
ttt cho huong an treo chua duwgc thuc hién hodc do gia dinh ctua nguoi bi két an tho o, bo mac,
khinh ghét, anh huong dén cong tac gidm sat, gido duc va ciing la nguyén nhan cuta tinh trang
tai pham.

Thir tw, trinh d§ nhan thitc, hiéu biét phap ludt ctia nguoi dan o tirng khu viee khong
doéng déu, nguoi chidp hanh an tai dia phwong chua hiéu hét quyén lgi va nghia vu cia minh
khi chap hanh an. Nhiéu bi 4n da khong biét quyén lgi vé giam thoi gian tha thach, dé nghi
cong nhan da chap hanh xong hinh phat, dé€ nghi x6a an tich, cac chinh sach vé viéc lam, vay

von.
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3. Dé xudt mot s6 gidi phap hoan thién phap luat thi hanh 4n hinh sy va
bao dam thuc tién thi hanh an treo

3.1.  Hoan thién mgt s6'quy dinh ciia Ludt Thi hanh dn hinh sw nim 2019

Thir nhit, stta d6i, bd sung khoan 1 Diéu 109 LTHAHS ndm 2019 theo huéng, UBNDCX
phai tra 16i bang van ban vé viéc dong v cho nguoi duoc hudng an treo vang mét tai noi cu trd,
nham khic phuc tinh trang UBNDCX dong y miéng hodc “im lang” lam cho nguoi chap hanh
an treo c6 thé gap bat loi. Mot la ho khéng duwgc bao dam céc quyén vé viéc lam, di lai; hai 1a ho
6 thé bi khép vao vi pham nghia vu chap hanh an tir 02 1an trd 1én va cé thé bi Toa an budc
phai chap hanh ban an da cho hudng an treo thanh hinh phat ti1, do can bd c6 tham quyén dé
nghi.

Thit hai, kién nghi bd sung vao Luat THAHS nam 2019 vé thu tuc giai quyét truong hop
nguoi dugc huong an treo thay do6i noi cu trd, noi lam viéc sau khi Toa an tuyén an nhung ban
an chua c6 hiéu luc phédp luat (khi chwa c6 quyét dinh thi hanh an), theo hudéng nhuw sau: “Sau
khi Toa an tuyén mot ban an, nhung ban an chua cé hiéu lwe, néu ¢ két qua xac minh ctaa Toa
an vé truong hop nguoi duwgc hudng an treo thay doi noi cu trt, noi lam viéc, thi viéc ra quyét
dinh thi hanh én phai duwa vao két qua xac minh d6”. BS sung nhu da néu sé khac phuc duoc
vudng mac, ling ting trong viéc ban giao nguoi bi két an; khac phuc thuc trang nguoi duoc
huodng an treo bi tit ch6i hodc bi cham tré trong viéc cdp, xac dinh noi cu trg, tam trd, cac quyén

vé vay von, ho tro viéc lam, lao dong. Bao dam cac quyén cho nguoi duwgc huong an treo.

Thit ba, kién nghi bd sung vao Luat THAHS nam 2019 vé viéc cap phat “S6 theo doi
nguoi duoc hudng an treo” cho nguoi chap hanh an treo va luu gitr tai UBNDCX. Quy dinh
nay nham bao dam chuyén nghiép, thuan tién trong viéc mé s8 theo ddi nguoi huwdng an treo;

gitup cho qua trinh gidm sat ngudi hwong an treo hiéu qua hon.

Thir tw, kién nghi sita doi, b6 sung Diéu 94 Luat THAHS nam 2019 vé trach nhiém
UBNDCX va co quan THAHS cap huyén phai bao cao cho Chanh an Toa an c6 tham quyén vé
viéc da thi hanh xong ban an hodc li do chua thi hanh duoc. BDong thoi, ddt ra trach nhiém cho
Toa &n trong viéc kiém tra, gidm sat va huéng dan nghiép vu d6i véi cac co quan, t6 chite duoc
giao quan ly, gidam sat nguoi dwgc hudng an treo. Giai phap nay gép phan khéc phuc thuc
trang budng long quan ly nguoi chap hanh éan treo, gitp cho Toa an danh gia duwgc tinh kha thi
cua ban an, bao gom cé truong hop nguoi chap hanh an treo khong con nguoi than thich, séng

lang thang r&i pham tdi hogc tam tr & nhiéu dia chi khac nhau d&€ muu sinh bang nhiéu nghé.

Thit nam, kién nghi Qudc Hoi dén ndm 2025 ban hanh méi Luat THAHS, x4c dinh theo 16
trinh giai doan tir ndm 2025 dén nam 2030 thyc hién hai ndi dung trong tam, gdm: (1) giao cong

tac THAHS do B6 Cong an quan ly sang cho B6 Tw phap, (trén co so thanh 1ap Téng cuc Thi

14



Jos.hueuni.edu.vn Tap 132, S6 6C, 2023

hanh an hinh su thudc B6 Tu phdp quan ly cac trai giam? & cdp tinh, cdp huyén va tuong
duwong thanh 1ap phong, bd phan thi hanh ban an hinh sy thudc co quan Thi hanh an dan su
hién nay, véi tén goi chung la Co quan Thi hanh an cap huyén hodc Co quan Thi hanh an khu
vuc); (2) dén nam 2025 chuyén cac loai hinh phat, cac bién phép, nghia vu khac cua ban an
thudc trach nhiém chinh quyén dia phuong sang cho co quan Thi hanh an dan sy cap huyén
(hodc khu vuec) - do Bo Tu phap quan ly nhu néu ¢ trén. Nhuw vay vé méat khoa hoc va thuc tién
sé tra lai dung chtic nang quan ly hanh chinh cho chinh quyén dia phuwong, bao dam trat tw, tri

an thudc vé luc lwong Cong an cdp xa, chit khong phai lam nhiém vu thi hanh an.
3.2.  M¢t so'gidi phip bdo dam  thi hanh dn treo

- Tang cuong su lanh dao cta cac cap uy Dang, gidm sat cia Hoi dong nhan dan trong
cOng tac tai hoa nhap cdong dong; ban hanh chinh sdch phu hop trong viéc xa hoi hda thi hanh
an, vi du nhu chinh sach vay von tao viéc lam, wu dai nha 0, chinh sach vé thué doi v6i doanh
nghiép nhan nguoi bi két an ngoai cdng dong vao lam viéc .v.v. Trén thuece té do thiéu viéc lam,
hodc nghé nghiép khong phu hop ma nguoi chdp hanh an treo phai roi khoi dia phwong, gay

khé khan cho viéc quan ly, hodc chinh ho bi 16i kéo vao cac té nan xa hoi, pham ti moi.

- Phat huy vai tro cua cac td chirc doan theé tai co so trong viéc van dong, tw van tam ly,

stra d6i 1€ 161, hinh thanh 16i séng lanh manh cho nguoi chdp hanh an treo.

- B6 sung co ché kinh phi cho UBNDCX theo huéng phu cap cho can b truc tiép quan
ly, giao duc nguoi phai thi hanh an treo va viéc thi hanh cac loai hinh phat thudc chinh quyén
dia phuwong.

4. Kétluan

Mot 1a, ché dinh an treo ¢6 moi lién hé bién chiing véi muc dich ctia hinh phat trong luat
hinh su Viét Nam. Muc dich cta 4n treo dua trén muc dich, ban chat ctia hinh phat. Tuy nhién,
khac véi cac loai hinh phat khac, an treo con c6 muc dich nhan dao, gido duc, cai tao va cam hoda
nguoi pham toi hoan lwong, tai hoa nhap cong déng. Diéu dang tiéc la Bo luat hinh sy Viét
Nam van coi muc dich chinh ctia hinh phat la triing tri. Diéu nay la khong con phu hgp véi thoi
dai méi. Nghién ctru da chi ra rang can phai thay d6i muc dich ctia hinh phat trong luat hinh
sit Viét Nam, theo hudng khong coi tritng tri la muc dich chinh, ma phai la muc dich gido duc,
hudng thién, tai hoa nhap cong dong. Tt d6 lam co sd cho viéc ddi méi tw duy tir goc do lap
phép (vi du thiét ké'lai hé thong hinh phat) va trén phuong dién thue tién.

Hai la, mot s6 bat cap cua Luat THAHS ndm 2019 da dwgc nhén dién va nhiing vudng

mic, han ché trén thuc t& ap dung, ddt ra sy can thiét phai stta doi, bd sung mot sd quy pham

9 Nhu vay Bo Cong an chi quan 1y trai tam giam, con trai giam chuyén vé Bo Tu phép quan ly.
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phép luat. Bén canh d6, trong cac giai phap bao dam thuce hién, thi quan trong nhat la giai phap

bd sung co ché kinh phi cho UBNDCX theo hudng phu cap cho can bd truec ti€p quan ly, gido

duc nguoi phai thi hanh an treo va viéc thi hanh cdc loai hinh phat thudc chinh quyén dia

phuong. D€ tang cuong trach nhiém. Vi trong nhiéu ndm qua chung ta chua quan tam dén co

ché& kinh phi cho di ngii can b lam cdng tac THAHS ¢ cap xa, phuong; la nguyén nhan cua

thiee trang tho o, budng long trong cong tac quan ly, giam sat nguroi huong an treo.
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