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Tém tit: Trong béi canh phat trién kinh t€ — x4 hdi manh mé cua Viét Nam hién nay, cac giao dich dan sy
duoc thiee hién bé“mg tai san chung ctia vo chéng véi bén tht ba kha phé bién. Tuy nhién, do nhiing déc
trung trong quan hé tai san gitta vo, chong nén giao dich dan s véi bén tht ba dugc thuc hién bang tai san
chung ctia v¢ chong thuong tiém an rui ro cao déi véi bén xac 1ap giao dich, dic biét 1a d6i vé6i truong hop
tai san chung nhung chi ding tén mot bén vo hodc chong. Trong pham vi cta bai viét nay, tac gia tap trung
phéan tich nhiing han ché, bat cap ctia phdp luat Viét Nam hién hanh lién quan dén viéc bao vé quyén loi cua

nguoi tht ba ngay tinh trong cac giao dich dan sy béng tai san chung cua vg chong. Tt d6, dé xudt mét s
giai phap hoan thién phap luat vé vadn dé nay.
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Abstract: In the context of Vietnam's rapid socio-economic development today, civil transactions involving
the common property of husband and wife with a third party are quite common. However, due to the
characteristics of the property relationship between husband and wife, civil transactions with third parties
involving the common property of husband and wife often pose high risks to the parties, especially in cases
common property is in only one spouses’s name. Within the scope of this article, the author focuses on
analyzing the limitations and inadequacies of current Vietnamese law related to protecting the rights of
bona fide third parties in civil transactions involving common property of husband and wife. From there,

proposing some solutions to improve the law on this issue.
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1. Datvan dé

Hé thdng phap luat Viét Nam hién hanh da va dang dat ra nhitng quy dinh nham bao vé
quyén loi cua nguoi th ba ngay tinh trong cac giao dich dan sw néi chung va cac giao dich lién
quan dén tai san chung ctia vo chong noi riéng. Trong do6 cd thé ké dén mdt s6 van ban phép luat
quan trong nhu Bo luat Dan su nam 2015 (BLDS nam 2015), Luat Hon nhan va gia dinh nam 2014
(Luat HN&GD nam 2014), Nghi dinh s 21/2021/ND-CP ngay 19 thang 3 ndm 2021 ctia Chinh
pht quy dinh thi hanh BLDS vé hiéu lwc d6i khang ctuia bién phap bao dam véi nguoi thit ba;
Nghi dinh s6 126/2014/ND-CP ngay 31/12/2014 quy dinh chi tiét mot s6 diéu va bién phéap thi
hanh Luat HN&GD,... Cac van ban quy pham phap luat nay trong nhitng chttng muc nhat dinh
déu dit ra cac quy dinh nhdm huéng dén viéc bao vé quyén loi ciia ngudi th ba ngay tinh khi
céc giao dich dan sy bang tai san chung ctia vo chong. Trén co sé do, cac quy dinh nay da gép
phéan tao mot co ché diéu hoa 1oi ich gitta chtt s6 htu va nguoi tht ba. Pong thoi, thé hién rd
nguyén tic bao vé quyeén tai san ctia cac chti thé c6 lién quan. Viéc bao dam su can ddi hai hoa vé
quyén loi gitta chu s¢ hitu va nguoi tht ba ngay tinh c6 muc dich bao vé quyén l¢i cua chu sé
httu hop phap cua tai san; quyén 19i chinh dang ctia cac bén lién quan khi thuc hién cac giao dich
dan sy bang tai san chung ctia vo chong. Pong thoi, day ciing la can ctt d& dam bao tinh &n dinh
cua quan hé dan sy néi chung, tranh nhiing tranh chép c6 thé xay ra gitra cac bén tham gia giao
dich, khuyén khich cac chu thé tw bao vé quyén loi ciia minh, gép phan xay dung y thic phap
luat cua cac bén trong quan hé dan su. Diéu nay la phu hop trong sy dung hoa loi ich gitta cac
chu thé, gop phan on dinh va phét trién xa hoi.

Tuy nhién, bén canh nhitng diém tich cuc trong viéc diéu chinh quan hé phat sinh gitta cht
s6 hitu véi ngudi xéc 1ap giao dich dan sy bang tai san chung ctia vo chong thi van dé nay ciing
dang boc 16 mot s8 han ché nhat dinh. Chang han, phap luat hién hanh van chwa cé nhitng quy
dinh cu thé, rd rang d6i véi viéc thue hién cc giao dich bao dam bf;mg cac loai tai san dac thu
nhu tai san s& httu tri tug, cac van dé lién quan dén thu tuc, hinh thie thye hién giao dich déan sy
la tai san chung trong truong hop vo chong lwa chon ché d6 tai san theo thoa thuan; cac can cit dé

xac dinh ngwoi thit ba ngay tinh, phuwong thitc bao vé nguoi thit ba ngay tinh thuc hién giao dich
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dan sy bang tai san chung ctia vo chong; hau qua phép ly va bién phap bao vé nguoi thit ba ngay
tinh khi thoa thuan vé ché& d6 tai san cta vo chong vo hiéu... Do d6, d€ nang cao hiéu qua thuc
hién phap luat thi viéc ban hanh cac quy pham phap luat diéu chinh ciing nhu tlig budc khic
phuc nhiing bat cap trong céc quy pham phap luat nham hudng téi viéc bao vé quyén loi ctia
nguoi thit ba ngay tinh trong cac giao dich dan su bang tai san chung ctia vo chong hién nay la

rat can thiét.

2. Mot sd bat cap trong quy dinh cta phap luat Viét Nam hién hanh vé bao
vé quyen loi cia nguoi thi ba ngay tinh trong cac giao dich dan sy bang
tai san chung ctia vg chong

Phap luat hién hanh da dit ra cac quy dinh nhdm bao vé quyén loi ctia nguoi thit ba ngay
tinh trong cac giao dich dan sw bang tai san ctia vo chong, tao co s& phap ly quan trong trong viéc
diéu chinh cac quan hé phap luat phat sinh gitra mot bén chu thé la vo chong va bén kia véi vai
tro la bén thit ba, trong d6 mot s6 ndi dung da dugc quy dinh cu thé nhu diéu kién bao vé, hau
qua phap ly phat sinh, co quan c6 tham quyén bao vé va cac bién phép bao vé nguoi thit ba ngay
tinh... Tuy nhién, thuc tién hién nay cho thdy, van dé nay van con ton tai mdt sd bat cap nhat

dinh, cu thé nhu sau:

Thir nhit, phap ludt Viét Nam hién hanh chwa quy dinh r6 khai niém “bén thir ba ngay tinh” va ddu
higu nhdn dién nham bdo vé quyén lgi ciia nguoi thit ba ngay tinh trong cdc giao dich dan sy ndi chung va

giao dich bang tai sin chung ciia vo chdng néi riéng.

BLDS nam 2015, Luat HN&GD nam 2014 va van ban huéng dan thi hanh hién nay déu
khong c6 quy dinh hodc cach giai thich rd rang vé khai niém nguoi thi ba ngay tinh lam co so
cho viéc giai quyét nhitng van dé phap ly c6 lién quan dén chu thé nay. Duwdi khia canh phdp 1y,
dinh nghia vé “nguoi thit ba ngay tinh” thuong st dung va giai thich thdong qua dinh nghia
vé “chiém hitu ngay tinh”. Theo d6, “nguoi thi ba ngay tinh” duoc hiéu la nguoi chiém hitu ma c6
c&n ¢t cho rang ho c6 quyén chiém hitu véi tai san; chti thé khong biét va phap luat khong buodc
ho phai biét viéc chiém hitu cua ho la khong c6 can ¢t phap luat!. Tuy nhién, d6i véi truong hop
chiém hitu ngay tinh, cht thé dwoc coi 1a khdng c6 18i trong viéc chiém hiru tai san, do d6, nha
lam luét thuwong c6 xu hudng bao vé quyén 1oi cia nguoi tht ba ngay tinh khi tham gia céc giao
dich dén sy, diéu nay xudt phat tir muc tiéu dam bao sw cong béng, hop ly déi voi nguoi thién
chi, ngay tinh va bao dam su 6n dinh trong cac quan hé dan su2. Nhu vay, c¢é thé nhan thdy BLDS
nam 2015 dt ra nhiing quy dinh vé bao vé nguoi thit ba ngay tinh trong trwong hop giao dich

1 Xem Nguyén Van Ctt, Tran Thi Hué (2017), Binh ludn khoa hoc Bg ludt Dén sw ndm 2015, NXB Céng an nhan dén, tr.328.
2Bui Hitu Toan, Bao vé quyén 1oi cua t6 chie tin dung véi tu cadch nguoi thit ba ngay tinh trong tranh chép tai san bao
dam, Tap chi Ngin hang dién tir, truy cap tai: https://tapchinganhang.gov.vn/bao-ve-quyen-loi-cua-to-chuc-tin-dung-voi-tu-
cach-nguoi-thu-ba-ngay-tinh-trong-tranh-chap-tai-san-ba.htm, truy cap ngay 07/9//2022.
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dan su vd hiéu ndi chung va bao vé quyén loi cia nguoi thit ba ngay tinh trong cac giao dich bao
dam béng tai san cua vg chong noi riéng nhung lai khong khéi quat cac dau hiéu nhan dién
nguoi thit ba ngay tinh thong qua khai niém hodc cic ddc diém riéng. Diéu nay thuong gay ra
nhitng kho khén nhat dinh trong viéc xac dinh va nhéan dién chinh x4c cha thé can dugc bao vé
voi twe cach la nguroi thit ba ngay tinh trong cac giao dich dan sy noéi chung va céc giao dich bao
dam béng tai san ctia vo chong néi riéng; dan dén viéc thiéu thdng nhat trong thue tién ap dung
phép luat ctia Toa an va co quan khéc ¢6 tham quyén. Do dé, viéc lam rd khéi niém cling nhuw céc
yéu t6 nhan dién nguoi th ba ngay tinh la can thiét tai thoi diém hién nay va trong twong lai khi
ma giao dich dan sy dién ra ngay cang phtic tap va tai san dugc chuyén giao qua nhiéu nguoi thi
cht th€ “nguoi thi ba” xuat hién mét cach thuwong xuyén hon va can dwoc xac dinh chinh xac tw

cach chu thé “nguoi tht ba ngay tinh”3.

Thit hai, phdp ludt Viét Nam hién hanh chiwa quy dinh 16 rang yéu t6"“chuyén giao tai san” la co sé
dé xdc dinh tw cdch chii thé’ nham bdo vé bén thir ba ngay tinh trong cdc giao dich bdo ddm bang tai sin

chung ctia vg chong ma theo quy dinh phdi diang ky quyén sé hitu, quyén siv dung.

Theo quy dinh tai Biém 1 Khoan 2 Diéu 133 BLDS ndm 2015, néu ddi tuwong giao dich 1a tai
san da dugc dang ky tai co quan nha nuée c6 thaim quyén va da dugc chuyén giao bang mot giao
dich khac cho nguoi tht ba va nguoi nay da dua vao viéc dang ky dé dé xac lap, thuc hién giao
dich d6 thi giao dich dé khong v6 hiéu. Diéu nay dong nghia véi quyén 1oi ctia nguoi thit ba
duoc bao vé. Nhu vay, mot trong cac diéu kién dé€ nguoi thit ba ngay tinh dugc bao vé la tai san
phai “duwoc chuyén giao bang mét giao dich dan sy khdc cho nguoi thir ba ngay tinh”. Tuy nhién, hién
nay van con nhiéu cach hiéu vé thuat ngtt “chuyén giao” véi y nghia la co so dé cong nhan nguoi
thit ba duoc xem la ngay tinh. Cu thé, khai niém chuyén giao tai san hién van c6 thé hiéu theo hai
phuong dién: mot 1a chuyén giao vé mat vat ly (giao tai san; cam cd tai san...), nguoi duoc
chuyén giao cé thé chiém hiru va quan ly tai san. Hai la, chuyén giao vé mét phap ly nghia la viéc
chuyén giao quyén s hitu tai san thong qua hgp dong mua ban, chuyén nhuong, trao doi, tang
cho, cho vay,... Trong mét s6 truong hop nguoi th ba méac du khong duwgce chuyén giao tai san
(vé mat phép ly) nhung nhan bao dam bang tai san thi c6 dwgc phap luat bao vé theo co ché

nguoi tht ba ngay tinh hay khong?

Tuy nhién, vdn dé d4t ra la viéc chuyén giao tai san cé bat budc phai la sy chuyén giao vé
mat phap ly hay khong (chuyén quyén sé hivu tai san, quyén siv dung hop phdp)?. Néu hiéu theo khia
canh nay thi khong thé coi viéc cam c6 hay thé chdp tai san la viéc chuyén giao tai san d€ bén
nhén cam 6 hay thé chap cé thé hudng loi tir quy dinh bao vé bén thit ba ngay tinh trong truong
hop giao dich lién quan dén tai san duoc cam c6 hay thé chap duoc xdc lap trude d6 bi vo hiéu.
Hé qua ctia quan diém nay la khong thé ap dung nhitng quy dinh ctia BLDS nam 2015 vé nguoi

3 Xem thém Cao Ngoc Anh Thi (2022), D&u hiéu nhén dién nguoi tht ba ngay tinh trong giao dich dan sw vd hiéu, Tap chi
Toa dn nhin din, s6 07, ky I thang 04/2022, tr.41.
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thit ba ngay tinh dé€ bao vé quyeén 1¢i cho cac chu ng nhu cac td chiic tin dung, ngan hang khi ho

tro thanh ngwoi nhan bao dam ngay tinh.

Tuy nhién, quan diém khac thé hién trong trong tiéu muc 1 Muc I Coéng van s6
64/TANDTC-PC ngay 03/4/2019 ctua Toa an nhan dan t6i cao vé viéc thong bao két qua giai dap
truc tuyén mot s6 vudng méac vé hinh sy, dan sy va t6 tung hanh chinh, xac dinh: Cum
te “chuyén giao bang mot giao dich dan sy khdc” tai Khoan 2 Diéu 133 ctia BLDS ndm 2015 phai duwoc
ap dung theo nghia rong. Muc dich cta thé chap la nguoi c6 nghia vu dung tai san thudc sé hitu
cua minh dé€ bao dam thuwec hién nghia vu d6i véi bén nhan thé chdp, trong treong hop nghia vu
d6 khong duoc bén thé chdp thuc hién hodc thuc hién khong dang thi phai giao tai san da thé
chdp cho bén nhan thé chap xtt Iy nham bao dam quyeén loi ctia bén nhan thé chap. Vi vay, phai
xem thé chdp tai san la mot giao dich chuyén giao tai san c6 diéu kién; d€ bao dam quyén lgi cho
bén nhan thé chdp ngay tinh thi phai hi€u quy dinh “chuyén giao bang mot giao dich dan sy khdc” tai
Khoan 2 Diéu 133 BLDS nam 2015 duoc ap dung ca trong truong hop giao dich vé thé chap tai
san. Nhu vay, quy dinh vé van dé nay van chua cé sy thong nhat, anh huéng khong nho dén

quyén loi cuia cac ca nhan, td chitc nhén tai san dam bao véi vai tro la bén tht ba ngay tinh.

Thit ba, phdp ludt hién hanh chwa quy dinh cu thé d6i voi truweong hop tai san chung ma vg chong da
dwoc cong nhin la chit s6 hitu tai san theo ban dn, quyét dinh ciia co quan c6 tham quyén, sau dé nguoi
nay khdng dang ky quyén s¢ hivu tai san ma thiec hién giao dich véi bén thir ba.

Theo quy dinh tai Khoan 2 Biéu 133 BLDS nam 2015, treong hop mot nguoi duoc cong
nhan la chu s6 hitu tai san theo ban an, quyét dinh ctia co quan c¢6 tham quyén, sau d6 nguoi
nay khong ding ky quyén sé hitu tai sin ma chi can ¢ trén ban an, quyét dinh dé xac 1ap giao dich
voi ngureoi thit ba thi giao dich véi ngwoi thit ba van c6 hiéu luc mic du sau d6 ban an, quyét dinh
d6 bi huy, stta. Tuy nhién, quy dinh nay sé dan dén mot s6 truong hop nay sinh mau thuan véi
biéu 129 BLDS nam 2015 vé xtt ly giao dich dan sw vi pham quy dinh vé hinh thtrc. Boi 1€, d6i voi
tai san ma vg chong da duwgc cong nhan 1a cha so hitu tai san theo ban an, quyét dinh cta co
quan c6 thdm quyén nhung khdng ding ky quyén sé hitu tai san ma thyc hién giao dich vi bén thir ba
thi c6 thé nhan thay 1a giao dich nay da vi pham vé hinh thic vi chwa cé gidy chiing nhan nén
chua du diéu kién cong chiing, ching thuwee hop dong. Vay, trong truong hop nay phai cén ct vao
Khoan 2 Diéu 133 BLDS nam 2015 d€ cong nhan giao dich véi nguoi th ba ngay tinh hay can c
vao biéu 129 BLDS nam 2015 d€ xtit ly giao dich v6 hiéu do khong tuan thu quy dinh vé hinh

thtc. Hién van dé nay van chua c6 huéng dan cu thé.

Thik tw, thuec tién thiec hign phdp ludt vé bdo vé quyén lgi ciia bén thir ba ngay tinh la nguoi mua tai
sdn phdt mai tie cdc giao dich bdo ddm bang tai sin chung ciia ve chdng van con nhiéu bat cdp.

Tinh hudng thuc t€ dat ra la: vo chong 6ng H va ba T da thé chap quyén sit dung dat la tai
san chung dé bao dam cho khoan vay tai Ngan hang K. Do 6ng ba khong c6 kha nang tra ng nén

Ngan hang K da phéat mai tai san va tién hanh ban dau gia theo quy dinh ctia phap luat. Ong L 1a
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nguoi da trung dau gia. Theo quy dinh tai Diéu 258 ctia BLDS 2005 va biéu 133 ctia BLDS nam
2015 thi 6ng L la nguoi ¢6 quyén st dung dat ngay tinh, duoc phép luat bao vé va cha so hitu, st
dung cii (6ng H, ba T) khong duoc doi lai tai san nay ké ca trong truong hop Ngan hang K va
Cong ty ban dau gia c6 sai pham gay thiét hai cho ba T1, 6ng H*.

Tinh hudng trén con ton tai nhiéu quan diém khac nhau.

Quan diém tht nhat cho rang, Khoan 2 Piéu 133 BLDS nam 2015 c6 quy dinh d8i voi tai
san chwa dang ky quyén so htru nhung néu nguoi tht ba ngay tinh nhan duoc tai san nay thong
qua ban dau gia thi giao dich véi nguoi thi ba c6 hiéu luc, ké ca c6 sai pham trong qua trinh ban
dau gia. Tuy nhién trén thuc té€, nguoi thit ba ngay tinh 1a ngwoi mua tai san phat mai tir cac giao
dich bao dam béng tai san chung ctia v chong dugc tai san ban dau gia rat kho khan trong viéc
dang ky quyén so hitu tai san do chu so hitu tai san dau gia khoi kién vé sai pham trong thu tuc
ban dau gid. Vé phia cac toa an lai ¢6 quan diém giai quyét khong giong nhau. Co toa an thi cho
rang phai xem xét viéc ban dau gia c6 dung tht tuc hay khong méi giai quyét bao vé nguoi thi
ba ngay tinh. C6 toa an lai cho rang dli ban ddu gia khong dting thi tuc thi van bao vé ngudi thit
ba ngay tinh’. Tuy nhién, du viéc ban dadu gia cé dung tht tuc hay khong dung thu tuc thi van
phai bao vé quyén loi ctia nguoi mua duoc tai san ddu gid, boi 1€ viéc ban ddu gia la hoat dong
dugc tién hanh cong khai, ngudi mua tai san d&u gia cling hoan toan ngay thang khi tham gia
giao dich, do dé quyén loi ctia ho phai dugc phap luat bao vé. Viéc td chirc ban dau gia khong
dung thu tuc, anh hudng dén quyén va loi ich hgp phédp ctia chu sé hitu thi cha s6 hitu ¢6 quyén
khoi kién td chirc ban ddu gia theo quy dinh ctia phép luat. Biéu nay phu hop véi quy dinh cua
Luat Bau gia tai san nam 2016, theo d6 ngwoi mua duoc tai san trung ddu gid sé dwgce nhan tai
san trang dau gia, dugc cap gidy chiing nhan quyén so hitu tai san theo quy dinh ctia phap luats.

Quan diém thtt hai cho rang, nguoi tht ba van duoc bao vé theo co ché nguoi thir ba ngay
tinh mdc du c6 nhiing sai pham trong thu tuc ban ddu gid la khong phu hgp. Chinh giao dich véi
nguoi thit ba khong hop phéap thi khong c6 co sé dé xac dinh nguoi thit ba la ngay tinh”.

V6i nhiing quan diém trén, viéc bao vé quyén 1oi ctia bén tht ba ngay tinh la nguoi mua

tai san phat mai ttr cac giao dich bao dam bang tai san chung cua vo chéng van chwa cé su thong

4 Ban an s6 64/2019/DS-PT ngay 26/4/2019 ctia Toa an nhan dan tinh Bong Nai.
5 Nguyén Thi Linh (2020), Mét s6 van dé vé ché dinh bao vé nguoi thit ba ngay tinh theo B luat Dan sy nam 2015, thuc
tién va giai phap hoan thién, Tap chi Toa dn nhin dén, s 22/2020, tr.44-47.

¢ Nguyén Thi Hong Thuy, Bao vé ngudi tht ba ngay tinh theo Bo luat Dan su 2015 va thuc tién &p dung, Tap chi Lugt sw
Vigt Nam dién ti, truy cap tai: https://Isvn.vn/bao-ve-nguoi-thu-ba-ngay-tinh-theo-bo-luat-dan-su-2015-va-thuc-tien-ap-
dung1616873609.html, truy cap ngay 27/3/2021.

7 Nguyén Cong Tin, H6 Thi Thuong, Pham Vian Viét, Phan Dtec Huynh, Dang Thi Anh, Bdo vé nguoi thit ba ngay tinh trong
giao dich vé chuyéin quyén str dung dat, Ban tin dién dan ngheé luat s6 81/2023, truy cap tai: https://fdvn.vn/ban-tin-dien-dan-
nghe-luat-so-81-thang-01-nam-2023/?fbclid=Iw AR3238jGZVBIT6mBKa3Q7B5gLLSagFZdN6r7M-biSjBCo6gP5_3Ev7Fqy4l,
truy cap ngay 22/02/2023.

10



Jos.hueuni.edu.vn Tap 134, S6 6S - 2, 2025

nhét trong cach ap dung. Diéu nay gay ra nhitng khé khan nhat dinh trong viéc bao vé quyén lgi
ctia cac chu thé ¢6 lién quan ctia cac co quan ¢ thAm quyén trong thuec tién 4p dung phap luat

hién nay.

3. Kién nghi hoan thién phap luit vé bao vé quyén loi cia nguoi thir ba ngay
tinh trong cac giao dich bao dam bang tai san chung ctia vo chong

Trén co so nhitng phan tich, danh gia vé nhitng bat cap trong cac quy dinh cua phap luat
vé bao vé quyén loi ctia nguoi thit ba ngay tinh trong cac giao dich dan sy béng tai san chung ctia

vo chong, tac gia kién nghi nhu sau:

Mot la, BLDS ndam 2015 can sém b6 sung khai niém nguoi tht ba ngay tinh, dong thoi can
ban hanh van ban hudng dan giai thich ro vé thuat nglt “ngay tinh”, nhitng diéu kién, dau hiéu
dé€ nhan dién chinh xac nguoi thit ba ngay tinh trong giao dich dan sw, tranh truong hop cac chu
thé loi dung quy dinh cta phap luat vé bao vé nguoi thit ba ngay tinh dé tao ra cac giao dich gia
tao d€ truc loi. Cac quy dinh nay can néu rd tiéu chi, xac dinh diéu kién bét budc dé€ nguoi thit ba
ngay tinh dwoc bao vé la giao dich ctia nguoi thit ba phai hop phap, tranh tinh trang loi dung

chinh sach nguoi thit ba ngay tinh nham truc loi bat chinh.

Tham khao Tt dién giai thich thuat ngtt luat hoc, khai niém nguoi thit ba dwgc giai thich
nhu sau: “Nguoi thtt ba ngay tinh khi tham gia giao dich dan su v6 hiéu la nguoi duoc chuyén
giao tai san thong qua giao dich ma ho khong biét, khong budc phai biét tai san d6 do nguoi
chuyén giao cho ho thu dugc tir mét giao dich dan sw vo hiéu”s. Pinh nghia theo tac gia 1a phu
hop, bai 1€ cach giai thich da xac dinh cu thé “nguoi thit ba” la nguoi tham gia giao dich dan sw
véi nguoi chuyén giao tai san va su “ngay tinh” thé hién ¢ viéc nguoi nay khéng biét hodc khong
budc phai biét tai san d6 c6 dugc tir mot giao dich dan sw vo hiéu. Qua do, tac gia cho réng, co
thé xdc dinh cac yéu td ddc trung va quan trong d€ nhan dién “nguoi thit ba ngay tinh” thong
qua hai ddu hiéu co ban sau: (1) Nguoi tht ba ngay tinh la nguoi tham gia giao dich dan sy (k€
ca treong hop dau gia tai san) d€ nhan chuyén giao tai san; (2) Ho la nguoi khong biét hodc phap
luat quy dinh khong budc phai biét minh tham gia giao dich dan sy véi nguoi khong ¢é quyén
dinh doat tai san hogc c6 can ct d€ tin rdng nguroi tham gia giao dich dan su véi minh la ngudi 6

quyeén dinh doat tai san.

Hai 13, can xac dinh 16 khéi niém “chuyén giao bang mot giao dich dan su khac” trong quy
dinh cua Diéu 133 BLDS nam 2015 véi y nghia la mot trong nhitng can ctt d€ xac dinh tu cach chu
thé la bén th ba ngay tinh. Khai niém “chuyén giao tai san” khong chi dwoc stt dung dé€ chi cac
hanh vi chuyén dich tai san tir chu thé nay sang chu thé khac nhu: Mua béan, chuyén nhuong,

téng cho, thué, vay... tai san ma ca nhitng giao dich bao dam bang tai san phai dang ky. Do d6,

8 Vién Nghién cttu khoa hoc phap 1y (1999), Tir dién gidi thich thudt ngi Ludt hoc, NXB Coéng an nhan dan, Ha Noi, tr.50.



Nguyén Thi Lé Huyén Tap 134, S6 6S - 2, 2025

dé dam bao su phu hop, doan 1 Khoan 2 Diéu 133 BLDS nam 2015 can stra d6i, bd sung theo
huwéng “treong hop giao dich dan sy v6 hiéu nhung tai san da duwoc dang ky tai co quan nha
nude c6 thim quyén, sau d6 duwoc chuyén giao hodc dang ky bang mot giao dich dan sy khac cho
nguoi thit ba ngay tinh va nguroi nay can ctt vao viéc dang ky d6 ma xac lap, thuc hién giao dich
thi giao dich d6 khong bi vo hiéu”. Mit khéc, trong cac giao dich bao dam, can xem xét dén cung
hau qua ctia hanh vi thuee hién giao dich bao dam bang tai san chung ctia vo chong néu nhu dén
thoi han bén c6 nghia vu khéng thuc hién hodc thuc hién khéng dung, khong day du nghia vu thi
phai giao tai san bao dam cho bén c6 quyén d& xi ly. Do d6, két qua cudi cung cta thé chap van
la chuyén giao tai san cho bén c6 quyén dé xtt ly. Nhu vay, can hiéu hanh vi thuc hién giao dich
bao dam la viéc “chuyén giao tai san” c6 diéu kién.

Ba 13, can c6 huéng dan cu thé ddi véi viée 4p dung quy dinh tai Khoan 2 Diéu 133 BLDS
nam 2015 vé treong hop vo chong dugce cong nhan la chu sé hitu tai san theo ban an, quyét dinh
cua co quan ¢ thdm quyén, sau d6 khdng ding ky quyén sé hitu tai san ma chi can ct trén ban an,
quyét dinh d6 x4c 1ap giao dich véi nguoi thit ba thi giao dich véi nguoi thit ba van ¢6 hiéu luc
mdc du sau d6 ban an, quyét dinh d6 bi hay, stta. Theo tac gia, trueong hop nay néu giao dich véi
nguoi thit ba ngay tinh khong tuan thu hinh thitc theo luat dinh thi van phai can ct vao biéu 129
BLDS nam 2015 ma khong ap dung Khoan 2 Biéu 133 BLDS nam 2015 d€ cong nhan hay khong
cong nhan giao dich véi nguoi thit ba ngay tinh. Nhu vay, sé dam bao cong bang, tranh truong
hop ngwoi da xac lap giao dich véi ngwoi thie ba phat hién nguy co giao dich véi chu s¢ hitu ban
dau c6 thé bi tuyén v6 hiéu nén chuyén giao tai san cho bén thit ba d€ trén tranh nghia vu hoan
tra tai san cho cht so hitu, anh hudéng dén quyén lgi ctia cht so hiru ban dau va ca nguoi tht ba

ngay tinh.

Bon 13, can stta d6i BLDS nam 2015 hodc ban hanh vin ban huéng dan vé truong hop
nguoi thit ba ngay tinh nhan duoc tai san thong qua td chitc ban ddu gia nhung sau d6 phat hién
trong qué trinh ban d&u gid c6 vi pham vé trinh tu, thu tuc bdn dau gid ma khong do 16i cta
nguodi thit ba ngay tinh thi van nén cong nhan giao dich ctia nguoi tht ba ngay tinh trong triedng
hop nay. Hoi dong Tham phén Toa 4n nhan dan t8i cao can ¢6 hudng dan cy thé vé truong hop
nguoi mua duoc tai san tit ban ddu gid trong treong hop viéc ban dau gia vi pham thu tuc dau

gia dé c6 sy thong nhat vé cach thic giai quyét.

4. Kétluan

BLDS ndm 2015, Luat HN&GD nam 2014 va nhiing van ban c6 lién quan da cé nhiing diéu
chinh mang tinh cu thé va r6 rang hon ddi véi cac giao dich dan sy vdi bén thit ba ngay tinh lién
quan dén tai san chung cta vo chong. Tuy nhién, bén canh d6, vdn dé nay van con ton tai mot s&
han ché, bat cap nhat dinh. Trong d6, mot s6 van dé chua dwgc giai quyét triét d&€ nhuw dinh nghia
va yéu t6 nhan dién nguoi th ba ngay tinh trong giao dich dan su; yéu td chuyén giao tai san

hay bao vé quyén 1oi ctia bén thit ba ngay tinh trong cac giao dich ban ddu gia, phat mai tai san
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chung cua vo chong... Do d6, viéc dat ra cdc quy pham phép luat diéu chinh theo kip véi sw phat

trién cua thuc tién 1a vo cung quan trong, gép phan 6n dinh cac quan hé xa hoi phat sinh trong

linh viee nay.
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