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Tém tat: St dung nguoi lao ddng nudc ngoai lam viéc tai Viét Nam c6 vai tro quan trong trong thu hut
ngudn nhan lyc chat lugng cao, gop phan chuyén giao nhanh tién bd khoa hoc — cong nghé, thic day ting
truong va phat trién kinh t€. Cling véi sw phét trién kinh t€ — xa hoi, phép luét lao dong ndi chung va phap
lut diéu chinh vé st dung nguoi lao ddng nudc ngoai lam viéc tai Viét Nam ndi riéng da tirng budce dugc
hoan thién qua viéc stra d6i, ban hanh cdc Bo luat Lao dong (BLLD). Tuy nhién, qua thuc tién thwe hién
cho thdy phap luat vé sit dung nguoi lao déng nude ngoai tai Viét Nam con ¢ nhitng han ché, bat cap can
duoc tiép tuc hoan thién d€ phit hop véi nhitng yéu cau ctia qua trinh toan cau hoéa va di cw lao ddng. Bai
viét phén tich d€ lam rd thuc trang phap luat vé st dung nguoi lao dong nudce ngoai tai Viét Nam dugc
quy dinh trong BLLD nam 2019, tir d6 danh gia nhitng han ché va dé xudt mot s dinh hudng, giai phap
hoan thién phap luat vé st dung nguoi lao déng nuwde ngoai tai Viét Nam trong thoi gian téi.
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Abstract: Employing foreign workers in Viet Nam plays a key role in attracting high-quality workforce,

facilitating the rapid transfer of scientific and technological progress, and promoting economic growth and
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development. Along with the socio-economic development, labor laws in general and laws regulating the
employment of foreign workers in Viet Nam have been continuously improved through the amendment
and promulgation of Labor Codes. However, in practical implementation, it has been shown that the
current law on foreign labor employment still has limitations and shortcomings that need to be improved
to adapt to the requirements of globalization and labor migration. This article analyzes the current legal
status of employing foreign workers in Viet Nam as stipulated in the 2019 Labor Code. Based on that
analysis, it evaluates the limitations and propose some directions and solutions to improve the law on

employing foreign labor in Viet Nam in the near future.
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Dit van de

Trong boi canh toan cau hoda hién nay, md cira hoi nhap da tao diéu kién cho viéc di
chuyén lao dong gitta cac qudc gia. SO lwong nguoi lao ddng Viét Nam ra nuwdc ngoai va s6
lwong nguoi nude ngoai vao lam viée, dau tu, cu tri, du lich tai Viét Nam ngay cang tang. Quy
dinh phéap luat lao déng vé st dung nguoi lao déong nudc ngoai (NLDNN) lam viéc tai Viét
Nam la mot ndi dung quan trong trong phap luat lao dong. Nhin chung, cac quy dinh phap luat
lao dong vé sit dung NLDNN lam viéc tai Viét Nam duwoc ghi nhan trong BLLD nam 2019 da
tirng budc hoan thién, giam thiéu cac thu tuc hanh chinh, tao diéu kién dé nguoi st dung lao
dong (NSDLD) tuyén dung lao dong theo yéu cau san xudt, kinh doanh, NLDNN c¢6 thém cac
co hoi lam viéc hop phép tai Viét Nam. Phap luat diéu chinh vé st dung NLDNN lam viéc tai
Viét Nam duwa trén diéu kién kinh t€ — xa hoi va nhu cau st dung NLDNN nhung cling phai
pht hop véi cac tiéu chuén lao dong qudc t€ trong cac cong wdc cua Lién hiép qudc va TS chike
lao dong qudc t& (ILO) vé van dé nay nham tao hanh lang phap ly dé diéu chinh c6 hiéu qua vé
stt dung NLDNN lam viéc tai Viét Nam trong diéu kién hoi nhap quoc té.

1. Thuc trang phap luit vé sit dung nguwoi lao dong nwdc ngoai lam viéc tai
Viét Nam

1.1. Vé thuit ngit nguoi lao dong nuwdc ngoai lam viéc tai Viét Nam

BLLD nam 2012 va cac van ban huéng dan thi hanh trude day (Nghi dinh s6 11/2016/ND-
CP quy dinh chi tiét thi hanh mot s6 diéu ctia BLLD vé lao ddng nudc ngoai lam viéc tai Viét
Nam, Thong tw s6 40/2016/TT-BLDTBXH hudng dan thi hanh Nghi dinh 11/2016/ND-CP)
khong dua ra khai niém giai thich thudt ngr “Nguoi lao dong nudc ngoai”. Diéu nay cho thdy
s khéc biét gitta phap luat lao dong Viét Nam véi cac qudc gia trén thé gidi, chang han & Han
Qudc, khai niém lao dong nguoi nude ngoai duoc ghi nhan tai ludt vé st dung lao dong nude
ngoai sO 6967, ban hanh ngay 06/8/2003 (Act on Foreign Workers Employment etc. — Act No

6967) [12]. Dao luat s6 6967 quy dinh vé viéc st dung lao ddng nudc ngoai véi muc dich dam
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bao quan hé cung cau vé lao ddng thong qua viéc gidi thiéu va quan ly lao ddng nudc ngoai
mot cach co hé thdng, trat ty. D61 tuwong diéu chinh ctia Luat nay 1a “NLDNN la nguoi khong
c6 qudc tich Han Qudc” lam viéc cho cac doanh nghiép hodc co sé st dung lao dong tai Han
Qudc (Luét nay cting khéng ap dung ddi véi lao dong thuyén vién) [12]. Tiép theo dd, ngay
15/8/2003, Qudc hoi Han Qudc thong qua luat cdp phép cho NLDNN (Foreign Employment
Permit Law), ¢6 hiéu lyc tir 01/8/2004, theo dé: “NLDNN la nguoi khong c¢d qudc tich Han
Qudc, nguoi cung tng hodc dy dinh cung tng stc lao dong cho viéc kinh doanh hodc co so
kinh doanh tai Han Qudc véi muc dich nhan tién lwong” (Diéu 2, Luéat lién quan dén tuyén
dung NLDNN [2]). Trong khoa hoc phap ly, ¢6 nhiéu quan diém khac nhau vé dinh nghia
nguoi lao dong nuwdc ngoai lam viéc tai Viét Nam. C6 y kién cho rang: “Nguoi lao dong nudc
ngoai la nguoi nudc ngoai dén Viét Nam lam viéc theo hop dong lao dong, dugc tra luong va
chiu sy quan ly, diéu hanh cta nguoi st dung lao dong” [11]; hodc: “Nguoi lao dong nude
ngoai la nguoi ¢d qudc tich nwde ngoai du diéu kién theo quy dinh ctia phap luat dé'lam viéc tai
Viét Nam theo hinh thitc hop dong lao dong” [4].

Hién nay, mdc du Khoan 3 Diéu 2 BLLD nam 2019 quy dinh pham vi diéu chinh cting ¢
dé cap dén “NLDNN lam viéc tai Viét Nam”. Tuy nhién, trong BLLD ndm 2019 va Nghi dinh
152/2020/ND-CP quy dinh vé nguoi lao ddng nuwdc ngoai lam viéc tai Viét Nam va tuyén dung,
quan ly nguoi lao dong Viét Nam lam viéc cho t6 chirc, cd nhan nudc ngoai tai Viét Nam khong
dwa ra khai niém NLDNN.

Viéc phdp luit lao dong Vit Nam chiea dwa ra khdi nigm chinh thikc vé thudt ngir “nguoi lao
dong nwdc ngoai” la mot trong cdc nguyén nhin dan dén thuc tién thyc hién phdp ludt vé lao dong la
nguoi nudc ngoai lam viéc tai Viét Nam chwa diéu chinh hiéu qua; dong thoi chwa quan ly t6t
NLDNN lam viéc tai Viét Nam va chwa bao vé co hoi viéc lam cho lao dong Viét Nam trudc ap

It canh tranh ctia lao dong nudc ngoai ngay tai thi truong Viét Nam [3].
1.2. Ve diéu kién nguoi lao ddng nwdc ngoai lam viéc tai Viét Nam

Theo Béo cdo cua B6 Lao dong, Thuong binh va Xa hdi nam 2023, tdng sd lao dong nudc
ngoai lam viéc tai Viét Nam khoang 136.798 nguoi. Trong d6, ¢é 10.807 nguoi lao dong khong
thudc dién cdp gidy phép lao dong, 125.991 nguoi lao dong thudc dién cdp gidy phép lao dong!.
b€ quan ly, st dung nguoi lao déng nude ngoai hiéu qua, tranh tac dong tiéu cuwe c¢d thé xay ra,
BLLD nam 2019 da quy dinh r6 cac diéu kién NLDNN duoc phép lam viéc tai Viét Nam. Ngoai
cac tiéu chudn vé nhan than, ndng lyc hanh vi dan sy, trinh d¢ chuyén mon ky thuat, tay nghe,
kinh nghiém thi nguoi lao ddng nuwdc ngoai phai c6 Gidy phép lao dong do co quan nha nude
c6 tham quyeén cap trit mot s6 treong hop khong thude dién cdp gidy phép lao dong (Diéu 154
cua BLLD nam 2019). Dong thoi, phap luat quy dinh thoi han cua hop dong lao dong ddi véi

1 Bao cdo s6 01/BC-LDTBXH, thang 01/2024 cia B6 Lao déng, Thurong binh va Xa hoi danh gia két qua thye hién nhiém
vu nam 2023; phwong hudng, nhiém vu trong tim ndm 2024 vé linh viee lao déng, ngudi cd cong véi xa hoi.
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nguoi lao dong nudc ngoai lam viée tai Viét Nam khong duoc vuot qué thoi han cua Gidy phép
lao dong va cho phép thoa thuan giao két nhiéu Ian hop dong lao dong xac dinh thoi han (ky
hop dong chudi), ddm bao thdng nhat véi quy dinh tai Diém ¢ Khoan 2 Diéu 20 cia BLLD ndm
2019 vé loai hop dong lao dong. Day 1a diém méi ctia BLLD ndm 2019 nham thao g& han ché,
viréng méc ctia cac BLLD trudc kia do quy dinh 2 an ky hop déong lao dong xac dinh thoi han
thi an th 3 phai ky hop dong khong xac dinh thoi han 1a khong phtu hop véi thoi han cua gidy
phép lao dong (02 ndm) va tinh chat stt dung lao dong nuede ngoai trong thoi gian ngan han khi

nguoi lao dong Viét Nam chua dap tng duoc theo nhu cau san xuat, kinh doanh.
1.3. Vé diéu kién tuyén dung, sit dung ngwoi lao dong nwdc ngoai lam viéc tai Viét Nam

Viéc tiép nhan NLDNN vao lam viéc tai Viét Nam la sy b6 sung can thiét cho luc lugng
lao ddng, tao nén s trao do6i vé lao dong gitra nudc ta va cac nudce trén thé gidi; tan dung duoc
nhiing lao dong c6 chuyén mén, ky thuét cao, tay nghé virng va trinh dé ngoai ngtr dap ting cac
yéu cau hoi nhap cua nuwde ta. Tuy nhién, diéu nay ciing dat ra thach thice khi lwce lwgng lao
dong nudc ngoai vao lam viéc sé tao ra su canh tranh vi tri, cong viéc, lam giam ty 1é va co hoi
viéc lam cta lao ddng trong nude. Vi vay, dé tuong thich véi cac quy dinh cua phap luat qudc
t€, dong thoi bao ho quyén lam viéc cua cong dan, Diéu 152 BLLD nam 2019 da quy dinh cac
diéu kién dé€ tuyén dung lao dong, st dung nguoi lao dong nudc ngoai lam viéc tai Viét Nam:
(i) Viéc tuyén dung nguoi lao ddng nude ngoai vao lam viéc tai Viét Nam chi dwgc phép d6i voi vi
tri cong viéc quan ly, diéu hanh, chuyén gia va lao dong ky thuat ma nguoi lao dong Viét Nam chua
dép tng duoc theo nhu cau san xuat, kinh doanh; (ii) Trude khi tuyén dung thi doanh nghiép, co
quan, t& chitc, ca nhan phai giai trinh nhu cau st dung lao dong va dugc su chap thuan bang
van ban cta co quan nha nudc c6 tham quyén; (iii) D6i v6i nha thau mudn tuyén va st dung
lao déng nudc ngoai lam viéc tai Viét Nam phai ké khai cu thé cac vi tri cong viée, trinh do
chuyén mon, ky thuat, kinh nghiém lam viéc, thoi gian lam viéc can st dung lao dong nudc
ngoai dé€ thuc hién goi thau va duoc sy chap thuan béng van ban ctia co quan nha nuwde ¢ tham
quyén. Day la diém méi cua BLLD nam 2019, gép phan ting cuong quan ly NLDNN lam viéc
tai Viét Nam d€ thyce hién cac goi thau hodc du an ctia nha thau nude ngoai da trang thau tai
Viét Nam, tranh treong hop cac nha thau dua s6 luong 16n lao dong nude ngoai vao lam “chui”
khong c6 gidy phép lao ddong hodc lam cac cong viéc gian don chuwa qua dao tao ¢ cac cong
treong xay dung, giao thong, khai khoang.

1.4. Veé thoi han cta gidy phép lao dong

Trong khoa hoc phép ly thi “Gidy phép lao dong duwoc hiéu la van ban ctia co quan nha
nudc c6 tham quyén cho phép nguoi nude ngoai duoc lam viée tai Viét Nam trong thoi han xac
dinh theo quy dinh ctia phap luat” [9]. Viéc quy dinh thoi han t6i da cta gidy phép lao ddng thé
hién dung chinh sach ctia Nha nwdce ta chi cho phép tiép nhéan lao déng nudc ngoai vao lam viéc

trong giai doan nguoi lao dong Viét Nam chua dap tng yéu cau vé quan ly, diéu hanh, chuyén
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mon ky thuat theo nhu cau san xuét, kinh doanh. Vi vay, viéc quy dinh thoi han t6i da cua gidy
phép mang tinh chat thong bao cong khai d€ NLDNN va NSDLD biét, c6 ké hoach st dung lao
dong hop ly, hiéu qua, cé bién phap dao tao lao dong Viét Nam dé€ dap tng yéu cau san xuat,
kinh doanh, dong thoi gép phan quan ly chat ché luc luong lao déng nay trong qua trinh kiém
tra, ra soat, tham dinh ho so dé nghi cap gidy phép lao dong [5].

Thoi han caa gidy phép lao dong duwgc xac dinh theo thoi han ctia hop dong lao dong dw
kién sé ky két; thoi han ctia bén nuwde ngoai ctr nguoi lao ddng nude ngoai sang lam viéc tai Viét
Nam; thoi han hgp dong hodc thoa thudn ky két gitta d6i tac Viét Nam va nudc ngoai; thoi han
néu trong van ban ctia nha cung cap dich vu ¢t nguoi lao dong nudc ngoai vao Viét Nam dé
dam phan cung cap dich vu... hodc thoi han khac duwoc quy dinh cu thé trong BLLD va cac van
ban huéng dan thi hanh. Trong giai doan BLLD nam 2012, thoi han cdp gidy phép lao dong toi
da khoéng qua 02 nam?2.

Tuy nhién, diém mdi ctia BLLD nam 2019 la nguoi lao dong nudc ngoai lam viée tai Viét
Nam duoc phép gia han thoi han cta gidy phép lao dong. Mdc du chi duoc gia han mét lan voi
thoi han t6i da 1a 02 ndm nhung quy dinh nay gop phéan giam thiéu tht tuc hanh chinh va tao
diéu kién thuan loi hon cho NLDNN va doanh nghiép st dung lao dong nudc ngoai do trinh
tw, tht tuc gia han gidy phép lao dong dugc don gian hda va rit ngan so véi viéc cap gidy phép
lao ddng moi. Bong thoi, viéc gidi han thoi han ctia gidy phép lao dong va s6 lan dugc gia han
con giup cac co quan quan ly nha nudce kiém soat dugc tinh trang lao dong chui bat hop phép,
qua do6 gép phan bao vé viéc lam cho NLD trong nudc. Tuy nhién, trong thuc t€ thuc hién, viéc
gioi han thoi gian va s6 lan duoc phép gia han cta gidy phép lao dong da gay ra nhiing han ché
nhat dinh, ddc biét 1a trong viéc thu hut ngudn lao dong chat lugng cao tir nwdc ngoai tham gia
vao thi treong lao dong tai Viét Nam, trong khi hién nay tai Viét Nam dang rat can nguon lao
dong nay. Hon nira, viéc gidi han thoi gian cua gidy phép lao dong chi ¢6 2 nam va chi duoc gia
han mot lan véi thoi han t6i da la 02 nam s€ it nhiéu anh huong dén tam ly cua NLD nudc

ngoai co trinh d6 chuyén mon cao khi lira chon lam viéc tai Viét Nam [7].

2. Dinh hwéng, gidi phap hoan thién phap luat vé st dung nguoi lao dong
nudc ngoai lam viéc tai Viét Nam
2.1. Vé dinh hwéng hoan thién phap luat
Trong boi canh hoi nhap qudc té ngay cang sau rong, cung voi qud trinh phat trién kinh
t€, xu hudng chon loc, thu hut NLD ¢6 trinh d6 chuyén mén cao trong bdi canh toan cau hda va

tac dong cua cudc cadch mang cong nghiép 4.0 lam gia tdng nhu cau lao ddng chuyén mon cao tir

2Nghi dinh 102/2013/ND-CP quy dinh chi tiét va hwéng dan thi hanh mét s§ diéu ctia BLLD vé lao dong nudc ngoai
lam viéc tai Viét Nam.
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cac nuwdc dén Viét Nam lam viéc. Vi vay nhitng yéu cau vé hoan thién phap luéat, chinh sach
quan ly, sit dung hiéu qua NLDNN lam viéc tai Viét Nam la rat quan trong va can thiét trén co
sO0 dam bao cac yéu cau theo dung chu truong ctia Dang, chinh sach, phdp luat cua Nha nudc

va tinh hinh kinh t€ — xa hoi cua dat nudc, phu hop véi cac tiéu chudn lao déng qudc té, do la:

Thit nhit, Viét Nam nén xem xét gia nhap cac Diéu udc qubc t€ vé quyén cua nguoi lao

dong di tru.

Viét Nam da tham gia va tr¢ thanh thanh vién ctia nhiéu Biéu wdc qudc t€ vé mau dich
tw do (FTA). Cung véi nhiing tadc dong vé mat thuwong mai — kinh té, viéc thuc hién cac cam két
trong cac hiép dinh nay c6 nhiing tac ddng manh mé dén hé thdng phap luat Viét Nam, trong
d6 c6 van dé lao dong. Vi vay, Viét Nam van con mot s§ van dé vé phap luat lao dong can tiép
tuc stta d6i va hoan thién d€ c6 khung phép ly phi hop nham bao vé t5t hon NLD Viét Nam
dang lam viéc & nudc ngoai va NLDNN lam viéc tai Viét Nam. Nhing diéu wéc qudc t€ vé
quyeén ctuia nguoi lao dong di trd ma Viét Nam nén xem xét dé€ tham gia d6 la: Cong udc s6 97
cua To chitc Lao ddng qudc té€ vé ngudi lao dong di tri ndm 1949 (Cong wdce s6 97), Cong uwde s
143 cua ILO vé nguoi di tra trong moi treong bi lam dung va viéc thuc ddy su binh dzfmg vé co
hdi va trong d6i xt véi nguoi lao dong di tra nam 1975 (Cong wdc s 143), Cong wdc cua Lién
Hop qudc vé bao vé quyén cua tat ca nhitng nguoi lao dong di tra va cac thanh vién gia dinh ho
nam 1990.

Thit hai, ra soat, stta d6i, b6 sung, hoan thién cac quy dinh phap luat vé thu hat, quan ly,
stt dung NLDNN tai Viét Nam, dam bao diéu chinh ddy du cac ddi twong, loai hinh lam viéc
cua LDNN. Quy dinh cu thé co ché, chinh sach, diéu kién, tiéu chuan thu hut, tuyén chon duoc
LDNN duang déi twong, muc dich st dung, phat huy cao nhét luc lwgng nay, gép phan nang
cao nang sudt lao dong, sttc canh tranh ctia nén kinh t€, phtt hop vdi cac cam két, diéu udc qudc

t€ ma Viét Nam da tham gia.
2.2. Hoan thién cac quy dinh phap luat

Thit nhdt, Nha nude can nghién ctru xay dung dao luét riéng vé st dung NLDNN lam

viéc tai Viét Nam.

Hién nay cac quy dinh vé NLDNN duoc ap dung chung theo quy dinh ctia BLLD ndm
2019 va nam rai rac trong nhiéu van ban phap luat khac (Bo luat Dan sw nam 2015, Luat Nhap
canh, xudt canh, qud canh, cu tri ctia nguoi nudc ngoai tai Viét Nam (stta d6i, bd sung nam
2023), Luat Bao hiém xa hoi nam 2014, Luat An toan vé sinh lao dong ndm 2015...). Thuc tién
cho thdy nhiéu quy dinh chung khong thé hodc khé ap dung doi véi NLDNN. Cac van ban
huwéng dan do nhiéu B9, nganh ban hanh nén c6 chong chéo, kho khan trong thuc tién thuc
hién. Tai nhiéu qudc gia trén thé giéi (Han Qudc, Singapore...) ban hanh dao luét riéng vé

LDNN dé€ quan ly chat ché va st dung hiéu qua nguon luc lao dong nay. Trong thoi gian toi,
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Viét Nam can nghién ctru xay dung va ban hanh dao luét riéng diéu chinh vé sit dung NLDNN
nhdm tao hanh lang phap 1y d& diéu chinh c6 hiéu qua véi dédc thti ctia nguoi lao dong nudce
ngoai lam viéc tai Viét Nam, tao sy thong nhdt trong cac van ban phap luat trén co sé tham
khao kinh nghiém diéu chinh phép luat cia mot s6 qudc gia twong dong véi phap luat Viét
Nam.

Y77}

Thit hai, ti€p tuc nghién ctru, thong nhat cac khéi niém vé “lao ddng nude ngoai”, “nguoi
lao ddng nuwdc ngoai” trong qua trinh hoan thién phap luat vé st dung NLDNN. Phap luat lao
dodng can xac dinh lao ddng nuwdc ngoai lam viéc trong khu vue ¢d quan hé lao dong va lao
dong la cong dan nwdc ngoai lam viéc tai Viét Nam theo cac hinh thiec khac nh3m phén loai dé€

quan ly va st dung hiéu qua lwc luong LDNN lam viéc tai Viét Nam.

Thit ba, sira d6i, b6 sung mdt s6"quy dinh phdp ludt hién hanh vé siv dung lao djng nwdc ngoai:
stra d6i, bd sung thu tuc, thoi han gidy phép lao dong doi véi truong hop cép lai, gia han gidy
phép lao dong theo hueéng don gian hon nham thu hit NLDNN la nhitng chuyén gia, nha quan
ly gioi, lao dong c6 trinh d6 chuyén moén, ky thudt cao ma Viét Nam thuc sy ¢6 nhu cau, dong
thoi quan ly, sit dung ding muc dich, hiéu qua luc luong lao ddng nay; stta d6i quy dinh cac
bién phap xt phat vi pham hanh chinh trong Iinh vic sit dung NLDNN dam bao kha thi,
nghiém khic, gép phan nang cao hiéu qua quan ly, st dung NLDNN lam viéc tai Viét Nam;

nghién cttu bd sung quyén gia nhap td chitc cong doan cia NLDNN...

3. Kétluan

NLDNN lam viéc tai Viét Nam khong con 1a hién teong moéi nhung van luén ¢ tinh thoi
sw. Khi tham gia QHLD, NLDNN lam viéc tai Viét Nam vira la d6i twong tuyén dung vira la d6i
twong quan ly [6]. D& qudn Iy va siv dung hiéu qua lwc lwpng lao dong nay, phap luat can c6 nhing
quy dinh cu thé, chat ché cac diéu kién riéng d€ chon loc hodc diéu tiét s6 lwong NLDNN nhw

céc diéu kién vé bang cap, gidy phép lao dong...

Hién nay, hé thong phap luat vé quan ly, sit dung lao dong nudc ngoai & Viét Nam da
tirng budc duoc xay dung va hoan thién. Viéc ban hanh BLLD nam 2019 da khéc phuc cac ton
tai, han ché cua BLLD 2012 trudc day vé quan ly, s dung NLDNN lam viéc tai Viét Nam. Tuy
nhién, thuc tién thuc hién phép luat vé st dung NLDNN lam viéc tai Viét Nam van con nhitng
han ché, bat cap can tiép tuc nghién ctu, hoan thién nhim quan ly va st dung hiéu qua lyc

Irong NLDNN Iam viéc tai Viét Nam trong thoi gian téi.
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