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Tém tat: Bai viét cho rang, vé ban chét phép 1y, (i) trong d&u gia tra gia 1én, nguoi trang d&u gia 1a “bén dé
nghi giao két” hop dong; (i) thoi di€m xac 1ap tu cach nguoi trung dau gia, ciing chinh la thoi di€m hop
déng mua ban tai san dau gia duoc giao két, nén nguoi trung ddu gid duong nhién tré thanh bén mua tai
chinh thoi di€ém nay; (iii) nguoi trung déu gia giao két hgp dong véi t6 chirc du gia tai san chit khong
phai giao két vdi nguoi ¢6 tai san dau gid. Tir két qua nghién ctu dé, bai viét danh gia thuc trang phap

luat Viét Nam trong viéc ghi nhan ban chét phép ly ctia nguoi trung d&u gid va dua ra mot sd kién nghi.
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Abstract: The article argues that, in terms of legal nature, (i) in an ascending bid auction, the auction
winner is the “party proposing to conclude” the contract; (ii) the time of establishing the status of the
auction winner is also the time when the auction sale contract is concluded, so the auction winner
naturally becomes the buyer at this time; (iii) the auction winner concludes the contract with the auction
organization, not with the owner of the auctioned property. Based on these findings, the article assesses
the current state of Vietnamese law in recognizing the legal nature of the auction winner and makes some

recommendations.
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1.  Ban chit phap ly ctia nguoi trang diu gia

Pdu gia tai san 1a mot quy trinh gom nhiéu céng doan khac nhau, nh3m muc dich ban
mot tai san nhat dinh, nghia la nham xac 1ap hop dong mua ban ddi véi tai san ddu gia. Chinh
vi vy, ban chét phap ly ctia nguoi trung dau gia phai duoc xac dinh theo nguyén ly cua phap

luat hop dong.
1.1.  Nguoi triing ddu gid la bén dé nghi giao két trong phuong thiic ddu gid trd gid lén

Dién bién cudc dau gid tai san thuc chét 1a qud trinh thwong thao d€ di dén théng nhat vé
y chi gitta bén ban tai san va bén mua tai san. Qua trinh thwong thao nay sé xuat hién cac thanh
t0 ctia hop dong mua ban tai san dau gia, trong dé c6 “dé nghi giao két” va “chdp nhan giao
két” hop dong. Qua nghién ctru cho thdy, du ¢ hé thong phap luat nao thi trong dau gia lén,
nguoi trung dau gia ludn dwoc nhin nhan la nguoi dé nghi giao két, chit khong phai la nguoi

chap nhan giao két hop dong mua bén tai san dau gia.

Hé thdng phap luat chau Au luc dia quan niém ring, mot hop dong dwoc cau tric boi hai
thanh t 1a “dé nghi” va “chdp nhan”[10, Tr. 191]. Trong dau gia tra gia lén, khi dau gia vién
moi nguoi tham gia dau gia tra gia mua tai san thi 16i moi nay mang tinh chat la 16i moi thuwong
luong, titc khong phai mot trong hai thanh t6 ciu thanh hop déng mua ban. Loi moi nay cta
d4u gia vién c6 tinh chat bao hiéu cudc d&u gid bat dau va nguoi tham gia dau gia tién hanh tra
gia. Khi nguoi tham gia dau gia thuc hién viéc tra gia, thi ban chat cta viéc tra gid nay la mot
“dé nghi giao két”. Vi trong dau gia tra gia lén, nguwoi tham gia ddu gia it nhat phai trd muc gia
bang véi gia khoi diém, ham y dé nghi mua tai san véi gia da tra. Dé nghi giao két nay tw dong
mat hiéu luc néu c6 nguoi tham gia ddu gia khac tra gid cao hon theo nguyén tac canh tranh vé
gia. Theo quy tic d6, cho dén khi hét thoi han dwoc phép tra gid nhung khdng cé nguoi tra gia
cao hon, thi gia da tra cao nhét la dé nghi giao két duy nhat 6 hiéu luc. Nhu vay, trong ddu gia
tra gia lén, nguoi tham gia dau gia noi chung, trong d6 cb nguoi tra gia cao nhét va dugc cong
bd 1a nguoi trang dau gid, luén déng vai tro 1a bén dé nghi giao két hop dong mua ban tai san
dau gia.

Trong d&u gid dat gia xudng, theo nguyén tic, ddu gid vién dua ra gia khoi diém hoic gia
da giam dé€ moi nguoi tham gia dau gia chdp nhan. Vé ban chat, viéc dua ra gia khoi diém hay
gia da giam cua ddu gia vién la dé nghi giao két hgp dong. Boi 1€, khi dua ra gia khoi diém hodc
gia da giam, gia ban tai san da duoc thé hién rat cu thé, va ham y dé nghi ban tai san vdi gia cu
thé d6. Luc nay, nguoi tham gia ddu gia chdp nhan gia khoi diém hodc gia da giam tac 1a chap
nhén giao két hgp dong voéi gia cu thé da xac dinh. Nhu vay, trong didu gia dat gia xudng,
nguoi tham gia ddu gid ndi chung, trong dé c6 nguoi tra gia cao nhat va dugc cong bo la nguroi

trung dau gia, dong vai tro la bén chdp nhan giao két hop dong (bén dé nghi la dau gia vién).
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Hé thong phap luat Anh - My coi hop dong khong chi dwgc cdu thanh boi hai thanh t6 la
“dé nghi” va “chap nhan” ma con bat budc phai cé sy d8i tng (consideration), nhu mot téc gia
da nhan dinh: “Cac yéu cau d6i voi mot hop dong trong phap luat Anh — My 1a c6 mot dé nghi
giao két hop dong, chap nhan giao két hgp dong, d6i ting (consideration), mot y dinh dé thue
hién nghia vu phap 1i”[18, Tr. 294]. O day, voi tw cach la mét thanh t6 doc 1ap bén canh “dé
nghi” va “chap nhan” dé€ cung cau thanh hop dong, su ddi ting (consideration) trong hé thong
phép luat Anh - My duoc hiéu 1a “mot cai gi d6 cé gia tri duwgc dwa ra nh3m ddi lai cho viéc
thuc hién hodc hita hen thuc hién véi muc dich hinh thanh mét hop dong; ndi chung la can thiét
dé thuc hién mot 101 hita rang budc va thuc hién thoa thuén ctia cac bén dwgce thi hanh nhw mot
hop dong”[14, Tr. 107].

Do sy d8i ting (consideration) la thanh t§ bat budc trong cdu thanh hop dong theo phap
luat Anh — My, nén phan nao da anh huong dén ban chat phap ly cua nguoi trang dau gia ¢ hé
théng phap luat nay. Cu thé, trong dau gid tra gia 1én, khi hd gia vién (dau gia vién 6 hé thong
phép ludt chau Au luc dia) moi nguoi tham gia ddu gia tra gid thi day cé ban chat 1a 1oi moi
thuong thuong va chua tro thanh dé nghi giao két. Khi nguoi tham gia ddu gia tra gia thi tra gia
nay mang ban chat 1a d& nghi giao két va khi hd gia vién rung chudng, gd btia hoic thuc hién
nghi thitc khac cong bs két qua dau gia chinh 1a chdp nhan giao két hop dong. O day, ching ta
thdy trong dau gia tra gia 1én, nguoi tham gia ddu gida déng vai tro la nguoi dé nghi giao két
giong nhu hé thong phap luat Chau Au luc dia nhw da néu & trén. Boi 18, khi hd gia vién cong
bd két qua ddu gid mdi la thoi diém ma nguoi tra gid nhan duoc doi ting (consideration), va khi
da c6 doi uing (consideration) thi nguoi tra gia (dé nghi) khong duoc rut lai gia da tra (rat lai dé
nghi) ma lac nay, do thanh t6 cdu thanh hop dong da hoi dd, nén nguoi tra gia (dé nghi) bi rang

budc.

Trong dau gid dit gia xudng, khi hd gia vién dua ra gia khoi diém hodc gia da tra d&€ moi
nguoi tham gia dau gia chdp nhan gid khong cd ban chat caa dé nghi giao két nhu trong phap
luat chau Au luc dia, ma chi don thun 13 16i moi thuong luong. Vi néu coi day la dé nghi giao
két sé dan dén phai coi chdp nhan gia ctia nguoi tham gia ddu gid la chdp nhan giao két. Néu
coi chdp nhan gid cua nguoi tham gia dau gia la chap nhan giao két thi lic nay do dau gid vién
chua cdng bd két qua ddu gia nén nguoi tham gia dau gia chwa nhan dwgc d6i ung

(consideration) do d6, hgp dong van chua duoc giao két.

Nhu vay, theo hé thong phap luat Anh — My, nguoi trung ddu gid ké ca & phuong thuc
dau gid tra gia 1én hay ddu gia dat gid xudng, déu dong vai tro la bén “dé nghi giao két” hop
dong mua ban tai san ddu gid. Viéc xac dinh ro ban chat ciia nguoi trang dau gia la bén dé nghi
giao két, gitp ching ta c6 thé danh gia duoc tai sao ¢ hé thdng nay, nguoi tham gia dau gia ¢

quyén rut lai gia da tra hodc gia da chap nhan.
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Tém lai, hé thong phap luat Chau Au luc dia hay hé théng phap luat Anh - My c6 su
khac nhau vé tu cach phédp ly cia nguoi trang dau gia trong thwong thao hop dong. Tuy nhién,
st khac nhau d6 chi dién ra d6i véi phuong thite ddu gia dat gia xudng, theo d6, hé thong phap
luat Chau Au luc dia nhin nhan nguoi tring ddu gia 1a bén “chdp nhan giao két” con hé théng
phép luat Anh — My coi nguoi trang dau gid la bén “dé nghi giao két”. Tuy nhién, d6i véi
phuong thite dau gia tra gia 1én thi hé thong phap luat nao cting thira nhan nguoi tring dau gia

la “bén dé nghi giao két” hop dong mua ban tai san ddu gia.
1.2.  Nguoi tring ddu gid la bén mua trong hop dong mua bdn tai san ddu gid

Mot van dé dat ra la tai thoi diém xuat hién nguoi trung ddu gia thi cha thé nay c6 quan

hé gi véi hop ddong mua ban tai san dau gia?

Hé thong phap luat Chau Au luc dia chiu anh huodng nhiéu boi hoc thuyét tiép nhan va
hoc thuyét nay khfmg dinh: “su két 1ap khé wéc duoc hoan cho dén lac nguoi dé wdc nhan duoc
btic thu hay dién tin” [21, Tr. 100]. DBién hinh cta hé thong nay c6 thé ké dén phép luat bic va
Nga. Theo d6, phap luat Btc c6 quy dinh: “tuyén bd y chi c6 hiéu lwc tai thoi diém nguoi do
nhéan duoc tuyén bd” [4, Diéu 130]. Tuong tu, phap luat Nga cling ton tai quy dinh “hop dong
duoc giao két tai thoi diém bén dé nghi nhan dwgc thuw tra 10i chdp nhan” [5, Diéu 143].

Theo quy téc nay, trong dau gia tra gia 1én, tra gid ctia nguodi tham gia d&u gid 1a dé nghi
giao két va khi khéng c¢é nguoi tra gia cao hon thi dau gid vién cong bd két qua nguoi trung dau
gia tiec 1a chap nhan giao két hop dong mua ban tai san dau gia. Vay, tai thoi diém cong bo
nguoi trang dau gia da ton tai chdp nhan giao két (ctia dau gia vién) va day ciing chinh la thoi
diém hop dong mua ban tai san ddu gia duoc giao két. Boi vi ngay chinh thoi diém dau gia vién
cong bd nguoi trung ddu gia (chdp nhan giao két) thi cling chinh 1a thoi diém nguoi da tra gia
cao nhat (nguoi dé nghi) nhan duoc chap nhan giao két dé. Noi cach khac, trong ddu gia tra gia
lén ctia hé théng phap luat Chau Au luc dia, ngay tai thoi diém xac 1ap nguoi trang dau gia
(cong bo) thi nguoi trang dau gia cling dwong nhién da tré thanh bén mua cua hop dong mua
ban tai san dau gia, do ltc nay hop dong da ton tai. Trong ddu gia dat gia xudng, theo hé thong
phép luat nay, khi nguoi tham gia dau gid chap nhan gia mang ban chét la chdp nhan giao két
hop dong. Do d6, day ciing 1a thoi diém hop dong mua ban tai san dau gia dwoc giao két, vi khi
nguoi tham gia ddu gia chap nhéan gia (chap nhan giao két) thi cting la thoi diém diu gid vién
nhan dwgc chdp nhan giao két. Do d6, nguoi trung dau gia da tré thanh bén mua trong hop
dong mua ban tai san tai thoi diém dau gia vién nhan dwoc chap nhan gi4, tic la tu cach bén
mua cua nguoi trung dau gid duoc xac 1ap sém hon va khong 1é thudc vao viéc cong b két qua
dau gid ctia dau gia vién. Trong phuong thiic nay, viéc cdng b6 nguoi tring ddu gia chi mang
tinh chat tuyén bd két thic cudc ddu gia ma khong cd ban chét la mét thanh t6 cdu thanh hop

dong hay su kién dé xac 1ap tw cach cho nguoi trung dau gia.
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Trong hé thong phap luat Anh — My, nhu da néu, viéc hd gid vién cong bd nguoi tring
dau gid c6 ban chat hién than cho sy ddi ting (consideration). Vi mot khi hd gia vién chua cong
bd nguoi trang dau gia, tic ¢d thé nhan dé nghi giao két tir nguroi tham gia ddu gia khac nén
khong thé rang budc nguoi da tra gid, chdp nhan gia vao khuén khé cua hop déng. D€ c6 duoc
hop ddng, hd gia vién phai tit bé co hoi ban cho ngudi khac bang cach tuyén bd nguoi da tra
gia, chdp nhan gia la nguoi trung dau gia va day la sw doi tng (consideration) d€ d6i 1dy sw
rang budc d6i voi nguoi da tra gia, chap nhan gia. Chinh vi vay, k€ ca trong dau gia tra gia lén
va dau gia dat gid xudng thi hop dong mua ban tai san dau gia duoc giao két tai thoi diém hd
gia vién cong bo két qua ddu gia. Noi cach khéc, thoi diém xac 1ap tw cach nguoi trung dau gia
ciing la thoi diém nguoi tring ddu gid tro thanh bén mua cua hop ddéng mua ban tai san dau
gia.

Chang han, Luat ctia Tiéu Bang Washington (Hoa Ky) vé hd gia vién quy dinh: Cudc ban
dau gia hoan thanh khi hd gia vién thuc sy thong bao bang viéc go bua hodc theo cach thiic
khac phu hop véi tap quan. Khi cé mét sy tra gia duwoc dua ra trong lac go baa chdp nhan s
tra gia truedc do, thi hd gia vién c6 thé lya chon mé lai cudc tra gia hodc tuyén bs hang hoa da
duwoc ban theo sy tra gia ma bua dang go (A sale by auction is complete when the auctioneer so
announces by the fall of the hammer or in other customary manner. Where a bid is made while the
hammer is falling in acceptance of a prior bid the auctioneer may in his or her discretion reopen the
bidding or declare the goods sold under the bid on which the hammer was falling) [19, Diéu
RCW 62A.2-328]. Hay Luat ban ddu gia Malaysia ciing quy dinh: cudc dau gid cong khai sé
hoan thanh khi dau gid vién thong bao bang cach gd bua [1, Tr. 36]. Twong tu, phéap luat ddu gia
hang hoéa ctia Thai Lan quy dinh: viéc mua ban qua ddu gia dwoc hoan tat, khi nguoi ban dau
gia thong béo viéc hoan thanh dau gia bang cach g6 bua, hodc bang bat ctt cach nao khéc theo

tap quan [23, Tr. 9].

Nhitng phan tich ¢ trén cho thdy, vé mat ban chat, thoi diém xac lap tw cach nguoi trang
dau gia cling chinh la thoi diém hgp dong mua ban tai san dau gia dugc giao két va do do,
nguoi trung ddu gia duong nhién la bén mua cua hop dong mua ban tai san ddu gia ma khong

can thém thoi gian cling nhw khong can thém bat ct thu tuc giao két nao.
1.3. Nguoi triing ddu gid giao két hop dong vdi t6 chitc ddu gid tdi sdn

Nhin chung, phap luat cac nudc trén thé giéi déu cho rang, nguoi trung ddu gia 1a nguoi
giao két hop dong mua ban vdi td chire ddu gia tai san. Tuy nhién, do td chitc dau gia tai san la
thuong nhan kinh doanh dich vu trung gian thwong mai ma khong phai la chu so hiru ddi voi
tai san nén khong c¢6 quyén dinh doat (giao két hop dong mua ban). D€ giai quyét van dé nay,
ky thuat phép ly ma cac nudc trén thé gidi st dung la mac dinh quan hé gitta nguoi ¢ tai san
dau gid (c6 quyeén giao két) véi t6 chire ddu gia tai san (cung cdp dich vu) khong don thuén la

quan hé dich vu gitta nguroi sit dung va bén cung cdp dich vu. Trong quan hé nay, phap luat cac
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nudc yéu cau nguoi cé tai san ddu giad chuyén giao quyén giao két hgp déng cho t6 chiic dau

gia tai san dé t6 chuiic nay giao két hop dong voi bén thit ba (nguoi trang dau gia).

Nhiéu nudce st dung quan hé uy thac dé nguoi co tai san dau gia chuyén giao quyén giao
két hop dong cho t6 chitc ddu gia tai san. Chang han, Diéu 25 Luat Ban dau gia tai san nam
1996 cua Trung Qudc quy dinh: “Khach hang la cong dan, phap nhén, t6 chitc khac uy théac cho
nguoi ban ddu gia vat pham hodc quyén tai san ban ddu gia”. Tuwong tu, phap luat ctia Dtc
cling theo hudng nguoi ¢ tai san dau gia uy thac cho td chirc dau gia tai san. Vi quan hé uy
thac, t6 chitc ddu gia tai san dwoc nhan danh chinh minh khi giao két hop dong véi nguoi trang
dau gia. Cac nude theo hé thong phéap luat Anh — My lai theo xu hudng sit dung quan hé uy
quyén dé dinh hudng cho viéc chuyén giao quyén giao két hop dong tir nguoi co tai san dau gia
sang t0 chirc dau gia tai san [2, Tr. 27]. V&i quan hé nay, t6 chic ddu gia tai san ¢6 quyén giao

két hop dong vdi bén mua (nguoi trung dau gia).

Nhu vay, tuy ky thuat phap ly c6 hai xu huwéng khac nhau, nhung teu chung lai, ngwoi
trung dau gia ludn la nguoi giao két hop dong mua ban véi t6 chite ddu gia tai san, chit khong
phai 1a nguoi ¢é tai san dau gia (chu so hiru tai san hodc nguoi dwgc cha so hiru iy quyén ban

hodc nguoi dugce phap ludt cho phép cudng ché ban tai san).

2. Sw ghi nhin ctia phap ludt Viét Nam vé ban chat phéap ly cta ngwoi triing
dau gia
2.1. Nguoi tring ddu gid la bén chdp nhdn giao két trong phuwong thitc ddu gid tra gid lén

O Viét Nam, Bo luat Dan si nam 2015 quy dinh: “Dé nghi giao két hgp dong la viéc thé
hién r6 y dinh giao két hop dong va chiu su rang budc vé dé nghi nay ctia bén dé nghi doi véi
bén da dugc xac dinh hodc tdi cong chung” (Khoan 1 Diéu 386), va “Chdp nhan dé nghi giao két
hop dong la su tra 10i cua bén duoc dé nghi vé viéc chdp nhan toan bd ndi dung cua dé nghi”
(Khoan 1 Biéu 393). Cac quy dinh nay kha tuong thich véi cac nudc theo hé thong phap luat
chau Au luc dia.

Tuy vay, Luat Dau gid tai san nam 2016 khong thtra nhan nguoi trang dau gid la bén dé
nghi giao két hop dong trong dau gia tra gia 1én) va bén chap nhan (trong dau gia dat gia
xudng) nhw cac nude chau Au luc dia, ma trong moi trudng hop, déu 1a bén chap nhan giao két.
Cu thé, Khoan 3 Diéu 46 Luat D&u gia tai san nam 2016 khang dinh: “Nguoi tring d&u gia duoc
coi nhu chdp nhén giao két hop dong mua ban tai san dau gia ké tir thoi diém dau gia vién cong
b8 nguoi tring ddu gid, trir treong hop nguoi trung ddu gid tir chdi ky bién ban ddu gia quy
dinh tai Khoan 3 Diéu 44 cta Ludt nay hodc tir choi két qua trang dau gid quy dinh tai Diéu 51
cua Luéat nay”. Nhu vay, ¢ day c6 su khac biét trong cach ti€p can cua Luat D4u gia tai san ndm

2016 so v6i cac nude theo hé thong phap luét chau Au luc dia va khéc v6i chinh B luat Dan su
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nam 2015. Theo d6, nguoi trung dau gid chi dong vai tro 1a bén chdp nhéan giao két, khong phan

biét phuwong thirc ddu gia tra gia lén hay dau gia dat gia xudng.

Khong nhiing thé, nguoi tring dau gia theo Luat Dau gia tai san ndm 2016 chi tro thanh
bén “chdp nhén giao két” tir thoi diém ddu gia vién cdng bs nguoi trung dau gia. Cé nghia la
trude thoi diém nay, cha thé nay chwa dugc coi 1a bén chdp nhan giao két. Chinh vi vay, chap
nhan gia ctia nguoi nay (trong dau gia dat gia xudng) do dién ra trudc thoi diém ddu gid vién
cong bd nén khong cb ban chat la chap nhéan giao két. Hé qua la nguoi chdp nhan gid c6 ddc
quyeén duoc rut lai gia da chdp nhan, ma khong bi rang budc. Thuc vay, Khoan 3 DBiéu 50 Luat
D4u gid tai san ndm 2016 van thita nhan quyeén rat lai gid da chdp nhan, véi ndi dung: “Tai cude
dau gia thuc hién theo phuong thire dat gia xudng, nguoi chdp nhan muc gia khoi diém hodc
mtkc gid da giam ma rat lai gia da chdp nhan trudce khi dau gia vién céng b6 nguoi trang dau

gia thi cudc dau gia van tiép tuc va bat dau tir gia cia nguoi xin rat d6”.

Khi thira nhan quyén rat lai gia da chdp nhan, vai tro cua diu gia trong viéc hién thuc
héa muc dich ban tai san sé bi giam dang ké. Noi cach khac, cing mot tinh huéng nhung theo
sw nhin nhan cua phép luat Viét Nam thi sé 1a ddu gia khong thanh (bi rat lai gia da chdp nhén)
con theo cac nude chau Au luc dia, dau gia da thanh. Bén canh d6, quy dinh nay khong c6 tac
dung nang cao trach nhiém, thién chi ctia nguroi chdp nhan gia, vi ho c6 ddc quyeén rut lai gia da
chip nhan. Day la diém bat hop ly, tuy nhién day la hau qua xuat phat ttr viéc chua thira nhan

ban chat cua nguoi trung ddu gia dung theo nguyén ly ctia hop dong.
2.2.  Nguoi tring ddu gid chua dugc coi la bén mua ciia hop dong mua bdn tai san ddu gid

Vi Khoan 3 Diéu 46 Luat Dau gid tai san ndm 2016 da trich dan & trén cho thay, két qua
dau gia thanh chi c6 gia tri phap ly tao lap mot “chdp nhan giao két”. Theo Diéu 400 B luat
Dén sy nam 2015, hop dong duoc giao két tai thoi diém bén dé nghi nhan duoc chap nhan dé
nghi giao két cta bén duoc dé nghi. Quy dinh nay phu hop véi ly thuyét tiép nhan ciing nhuw
twong thich véi nhidu nudce trong hé thdng chau Au luc dia nhu da c6 dip néu trén.

Mic du da c6 chap nhan giao két hop dong tai thoi diém cong bd nguoi trang ddu gia, va
B0 luat Dan sy ndm 2015 da xac dinh réng, hop déng duoc giao két khi bén dé nghi nhan duoc
chdp nhan giao két hop dong. Trong quy trinh ddu gi4, bén dé nghi giao két 1a nguoi cd tai san
dau gia. Boi 16, Diéu 33 Luat Dau gia tai san nam 2016 chi nhin nhan moi quan hé gitta nguwoi ¢d
tai san ddu gid voi to chic dau gia tai san don thuan la quan hé dich vu gitta khach hang st
dung dich vu véi nguoi cung cap dich vu ma khong bao gom viéc nguoi co tai san ddu gia
chuyén giao quyén giao két hop déng cho t& chiic ddu gia tai san (chang han iy quyén hodc uy
thac). Chinh vi vay, khi hinh thanh chdp nhén giao két (cua nguoi tring dau gid) nhung nguoi
nhan duoc chdp nhan nay la dau gia vién va day la nguoi khong c6 quyén giao két hop dong
nén du nhan duwoc chap nhan giao két thi hop dong van chuwa duwoc giao két. Trong khi d6,

nguoi c6 quyeén giao két hgp dong la nguoi co tai san dau gia lai chwa nhan dugce chap nhan
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giao két ngay thoi diém xac 1ap chap nhan giao két. Do d¢, tai thoi diém diu gia vién cdng bo
két qua ddu gia thanh, chua ton tai hgp dong mua ban tai san dau gid. Nhan dinh vira néu mot
lan nita c6 thé thay tai Khoan 1 Diéu 46 cua Luat D4u gia tai san nam 2016 voi quy dinh: “Két
qua dédu gia tai san 1a can ct d€ cac bén ky két hop dong mua bén tai san dau gia hodc co s¢ dé

co quan c6 thdm quyén phé duyét”.

Thoi diém ma nguoi co tai san ddu gid (bén dé nghi giao két) nhan duwgc chap nhan gia
(chdp nhén giao két) cua nguoi trung dau gia (bén chap nhan giao két) la thoi diém céac bén ky
Bién ban ddu gia tai san theo quy dinh tai Khoan 2 Diéu 44 Luat Dau gia tai san ndm 2016. Theo
d6, “Bién ban ddu gia phai c6 chit ky cua ddu gia vién diéu hanh cudc ddu gia, nguoi ghi bién
ban, nguoi trung dau gia, nguoi cé tai san dau gid, dai dién cua nhitng nguoi tham gia dau
gid”. Nhu vay c6 nghia la, d€ trd thanh bén mua cta hop dong mua ban (tic d€ giao két hop
dong) nguoi trung dau gia phai can thém thoi gian dé€ nguoi co tai san dau gia (bén dé nghi)

nhéan duoc chap nhan dé nghi va phai tién hanh thém thu tuc ky Bién ban ddu gia.

Nhuw vay, theo Luat Dau gia tai san nam 2016, nguoi trung dau gia la nguoi chap nhan
giao két hgp dong mua bén tai san dau gi4, tic sé cd quyén giao két hop dong mua bén tai san
d4u gia sau d6. Mot khi hop dong chua duoc giao két, vé nguyén tic nguoi trung ddu gid duoc
quyeén rut lui khoi két qua dau gid. Thuc vay, sau khi da dwgc cong bd 1a “nguoi trung dau
gia”, Luat Dau gia tai san ndm 2016 tiép tuc cho phép chu thé nay c6 dédc quyeén tir choi két qua
trang dau gia (Khoan 1 va 2 Biéu 51) va quyeén tit chdi ky bién ban dau gia tai san (Khoan 3
biéu 44). Vi tai thoi diém cong bd nguoi trung ddu gia, hop dong mua ban chwa dwoc giao két
va ngudi trung dau gia chua tro thanh bén mua, nén dan dén budc phai thita nhan cac quyén
vira néu ctia nguoi trang dau gia. Néu Luat Dau gia tai san ndm 2016 khong quy dinh cac
quyén néu trén, vé nguyén tac, nguoi tring dau gia van cé quyén rit lai chdp nhan giao két quy
dinh tai Diéu 397 B luat Dan sy nam 2015. Theo d6, “Bén duwoc dé nghi giao két hop dong co
thé rut lai thong bao chdp nhan giao két hop dong, néu thong bao vé viéc rat lai nay dén trude
hodc cung vdi thoi diém bén dé nghi nhan duoc tra 10i chdp nhan giao két hop dong”. Nhu vay,
nguoi trang ddu gia theo Luat Dau gia tai san nam 2016 c6 quyén rut lai chdp nhéan gia (chap
nhan giao két hop dong) néu thong bao vé viéc rut lai chdp nhan nay dén sém hon hodc dong
thoi véi thoi diém nguoi ¢d tai san dau gia (bén dé nghi giao két) nhan duoc “chap nhéan giao
két”.

Viéc Luat Dau gia tai san ndm 2016 chua ghi nhan nguoi trung ddu gia duong nhién tro
thanh bén mua ctua hgp dong mua ban tai san dau gia khién cho nhiéu cudc dau gia thanh (da
cong bd két qua dau gid) nhung ban tai san khong thanh (do nguoi trung dau gia tir choi két
qua hodc ttr chdi ky Bién ban ddu gid). Voi cach tiép can nhu vay, tinh wu viét cua dau gia chua
thuc sw dwoc phat huy t6i da.
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2.3.  Nguoi triing ddu gid 1a bén dit coc dé giao két hodc thuc hi¢n hop dong mua bdn tdi san

ddu gid

Khoan 5 Biéu 39 Luat P4u gia tai san nam 2016 quy dinh: “Truong hop tring dau gia thi
khoan tién dat trudce va tién 1ai (néu cd) duoc chuyén thanh tién dat coc d€ bao dam thuc hién
giao két hodc thuc hién hop dong mua ban tai san ddu gia hodc thuc hién nghia vu mua tai san
dau gia sau khi dugc co quan c¢é thdm quyén phé duyét. Viéc xtx ly tién dat coc thyc hién theo
quy dinh cua phap luat vé dan su va quy dinh khac cua phap luét c6 lién quan”. Véi quy dinh
nay, ké ttr thoi diém duoc cong bd, nguoi trung ddu gia, ngoai viéc trd thanh nguoi chdp nhan
giao két hop dong, con tro thanh nguoi dit coc dé€ bao dam viéc giao két hoac thuc hién hop
dong mua ban tai san dau gia. Tai san dat coc ctia nguoi trung ddu gia chinh 1a khoan tién dat

trudec ma ho da ndp cho td chite dau gia tai san khi dang ky tham gia dau gia.

Néu dédu gia quyén st dung dat khéng thudc truong hop giao dét, cho thué dat thi muc
dich dit coc nhdm bao dam giao két hay thuc hién hgp dong sé do cac bén thoa thuan. Viéc xt
ly khoan tién dat coc trong treong hop nay theo quy dinh cta phap luat dan sy. Vé phan minh,
Khoan 2 Diéu 328 Bo luat Dan sy nam 2015 quy dinh: “Néu bén dat coc tir chdi viéc giao két,
thuc hién hgp dong thi tai san dat coc thudc vé bén nhan dat coc”. Nhu vay, nguoi trang dau
gid s€ mat tién dat coc néu khong giao két hop dong (néu muc dich dat coc bao dam giao két),

hodc néu khéng thuc hién hgp dong (néu dat coc bao dam thwe hién hop dong).

Dai véi dau gia quyén st dung dat d€ Nha nudc giao dat, cho thué dat, do day la tai san
cong phai dugc co quan c6 tham quyén phé duyét két qua dau gid, nén Khoan 5 Biéu 39 Luat
D&u gia tai san nam 2016 néu trén da mac dinh la nh3m muc dich bao dam “thuc hién nghia vu
mua tai san ddu gia sau khi dugc co quan ¢ tham quyén phé duyét”, tiec la bao dam thuc hién
hop dong. Cu thé hon, Khoan 3 Diéu 1 Nghi dinh s6 10/2023/ND-CP vé stra d6i, b6 sung mét s6
diéu cta cadc Nghi dinh huwéng dan thi hanh Luat Dat dai quy dinh: “Trueong hop nguoi tring
dau gia khong nop tién hoac khong ndp du tién tring dau gia quyén st dung dat theo quy dinh
tai Diém d Khoan 5 Diéu 68 Nghi dinh nay thi nguoi tring didu gid khong duoc nhan lai tién
dat coc. Ddi voi treong hop nguoi trung ddu gia da ndp nhiéu hon khoan tién dat coc thi duoc
Nha nuéc hoan tra sd tién chénh léch nhiéu hon so véi sd tién dat coc theo quy dinh”. Nhu vay,
trong truong hop nay, nguoi tring dau gia quyén st dung dat néu khéng nop du tién st dung

dat trong thoi han thi sé mat tién dat coc.

Ban riéng vé nguoi trung dau gia quyén st dung dat dé Nha nudc giao dat, cho thué dat,
quy dinh vé xt ly tién dat coc trong treong hop nguoi trang diu gia vi pham nghia vu dat coc
(nghia vu thanh todn) dang bdc 16 nhiéu bat cap. Cu thé, voi quy dinh tai Khoan 3 Biéu 1 Nghi
dinh s6 10/2023/ND-CP vira néu & doan vén trén, c6 thé hidu rang, khi nguoi trung dau gia (bén
dat coc) vi pham nghia vu theo hgp dong thi Bo luat Dan sy nam 2015 khong dwoc 4p dung dé
xac dinh trach nhiém phap ly ctia ngroi nay. Boi 1€, day la quy dinh ctia phap luat chuyén
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nganh nén khi 4p dung no, Bo luat Dan sw ndm 2015 sé khéng dong thoi duoc ap dung. Bén
canh d¢, quy dinh nay khong vién dan thém cac ché tai khac theo phap luat dan sy ma chi néu
duy nhat ché tai mat tién dat coc. Tham chi, quy dinh vita néu con khang dinh “Dé&i véi treong
hop nguoi trang ddu gia da ndp nhiéu hon khoan tién dat coc thi dwge Nha nuwéc hoan tra s
tién chénh 1éch nhiéu hon so véi sd tién ddt coc theo quy dinh”. Nhuw vay, ¢ co so dé€ cho rf?mg,
khi nguoi trang diu gia vi pham nghia vu dwgc dét coc (dong thoi vi pham hop déong mua ban

tai san) mat tién dat coc la ché tai duy nhat ma ho phai ganh chiu.

Chinh vi ché tai mat tién dat coc qué nhe, nén thyc tién xay ra rat nhiéu truong hop
nguoi tring d&u gia khong nop tién st dung dat. Chang han, thang 10/2021, quan Cau Giay, Ha
Noi da dau gia 25 16 dat (thudc phwong Mai Dich) nhung hét thoi han c6 4 nguoi trang déu gia
chap nhan mat 800 triéu dong tién coc ma khong tié€p tuc thwee hién hop dong [16]; tai Mé Linh,
Ha Noi, nguoi trung ddu gia cting da khong tiép tuc thuwe hién hop dong mua ban tai san dau
gia d6i véi 8 16 dat tai xa Tam Dong [22]; Tai huyén Hoang Héa (Thanh Héa) nguoi tring dau
gia quyén st dung dat cling da khong tiép tuc thuee hién hop dong mua ban tai san dau gid la
quyén st dung dat d&i 50 16 dat 2 xa Hoang Thanh va Hoang Pong [8]. Pién hinh nhat la vu
viéc Cong ty Dau tu bat dong san Ngoi Sao Viét da trang dau gia 16 dat tai Tha Thiém (thanh
phd H6 Chi Minh) vao ngay 10/12/2021 nhung sau dé khong thuc hién hop dong [9]. Trudc
nhitng anh huong tiéu cyec tir viée nguoi trung dau gid khong ti€p tuc nhan quyén st dung dat
va thue hién nghia vu tai chinh, c6 y kién cho rf?mg, “nha ddu tw dd ndp “tién dat trucc” dwgc trd
Qid khong vwot qud nguong gid, néu vwot qud nguong gid thi nha diu tw chi dwgc tra gid 10 dat diu
gid khi c6 du tién trén tai khodn, hodc khi ¢6 tong tai san cao hon gid tri trd gid, hodc khi c6 bdo lanh
thanh todn cia ngdn hang” [20, Tr. 14]. Tuy nhién, theo tac gia, néu ching ta khong manh dan
thira nhan nguoi trung ddu gia ndi chung va nguoi tring dau gia quyén st dung dat ndi riéng
la bén mua trong hgp déng mua tai san dau gia va quy trinh ddu gia ap dung dung nguyén ly
ctia hop dong, thi vé nguyén tac khong thé ap dit cac nghia vu d6 cho nguoi trung ddu gia. Vi
du nguoi tring dau gia c6 nang luc tai chinh hay ¢ bao lanh ngan hang, nhung khi ho khong
duwong nhién la bén mua trong hop dong (ma chi 1a bén chap nhéan giao két va dong thoi 1a bén

dat coc) thi khong co co s d€ xac lap nghia vu cho ho nhw bén mua trong hgp dong.

2.4. Nguoi triing ddu gid giao két hop dong mua bén tdi sin ddu gid vGi nguoi cd tdi san dau

gid

Phén trén cho thdy, vé ban chat, nguoi trung ddu gia la nguoi giao két hop dong vai to
chtic dau gid tai san, do td chiic nay duwgc nguoi ¢d tai san dau gia ty quyén hodac uy théac giao
két. Tuy nhién, theo Khoan 1 Diéu 33 Luat P4u gia tai san nam 2016 quy dinh: “Nguoi c6 tai
san ddu gia ky két hgp dong dich vu ddu gia tai san véi t6 chire dau gia tai san dé€ thuc hién viéc
dau gia tai san”, va trong quan hé “hgp dong dich vu” nay khong c6 bét ctt can c nao cho thdy
nguoi co tai san dau gia uy quyén hodc uy thac cho t6 chirc dau gia tai san dé giao két hop dong

véi nguoi tring dau gid. Do d6, chu thé truc tiép giao két hgp dong véi nguoi tring dau gia la
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nguoi co tai san ddu gid. Sau khi cdng bo két qua dau gid, phai c6 mot thoi gian nhét dinh va

tha tuc nhét dinh thi hop d6ng mua ban tai san dau gia méi duoc giao két.

3.  Kétluin va mét s6 kién nghi

Vé ban chét, trong ddu gia tra gia lén, nguoi trang dau gia dong vai tro la bén dé nghi
giao két hop dong; va trong dau gia tra gia 1én va dau gia dat gid xuéng, mot khi da xac lap tu
cach nguoi trung ddu gia thi hop dong mua bén tai san diu gia cting dong thoi duoc giao két,
nén nguoi trung diu gia da trd thanh bén mua trong hop dong mua ban ma khong can bat ci
thoi gian va tha tuc nao. Viéc ghi nhan dung ban chat ctia nguoi trung déu gia la van dé hét stc
quan trong, gitp phat huy tinh wu viét cua hinh thic ddu gia trong nén kinh t€. Viéc phap luat
Viét Nam chi ghi nhan nguoi tring dau gia la nguoi chdp nhan giao két, dong thoi la nguwoi dat
coc dé giao két hodc thyce hién hop dong mua bén, va dé€ tro thanh bén mua trong hop dong
mua ban, nguoi nay budc phai can thém thoi gian va thu tuc d€ giao két hop dong véi nguoi cd
tai san dau gi4, 1la nhitng quy dinh khong thuc sy khoa hoc va ching ta can c6 giai phap hoan

thién.

Dé€ ghi nhan dung ban chat ctia nguoi triung ddu gid, trede hét nén nghién ctru hoan thién
mdi quan hé gitra nguoi o tai san ddu gia va td chirc dau gid la quan hé uy quyén, dé theo do,
t0 chirc dau gid tai san c6 quyén giao két hop dong. Khi do, thoi diém xac lap nguoi trang dau
gia dong thoi sé xéac lap hgp dong mua ban. Tt day, Luat Dau gia tai san ndam 2016 ¢ thé stra
lai theo hudng cu thé hoa cac quy dinh twong ting cua Bo luat Dan sy ndm 2015 vao quy trinh
d4u gia, d€ ghi nhan ban chat phép 1y cta nguoi tring ddu gid nhu phap luat chau Au luc dia.

Bén canh d6, can can nhac xem xét bai bo quy dinh ghi nhan nguoi trung dau gia la
nguoi dat coc. Ddc biét, trong ddu gia d€ giao dat, cho thué dat nén bai bo Khoan 3 Diéu 1 Nghi
dinh s8 10/2023/ND-CP. Vi mot khi nguoi trung ddu gia 1a bén mua ctia hop déong mua ban tai
san ddu gia (tic khong can phai thu tuc giao két nira) thi néu khong thuc hién nghia vu theo
hop dong, phai chiu nhiéu loai trach nhiém phap ly do vi pham hop dong (chtt khong chi la

mat tién dat coc) ma Bo luat Dan sy ndm 2015, Luat Thuong mai nam 2005 quy dinh.
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