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Tém tit. Tri thic truyén théng tir viéc khai thac thuong mai dén viéc bao ho ludén nhan duwoc sy quan tam
rat 16n ctia cac qudc gia trén thé gidi. Trong d6, bao ho tri thitc truyén thdng thong qua quyén so hitu tri
tué doi v6i nhan hiéu duge danh gia phtt hop hon cho cdng déng ban dia bdi khia canh kinh t& va kha
nang xac 1ap bao hd nhanh chéng. Nghién cttu tap trung phan tich nhitng co s6 phap ly cho viéc bao ho
nhan hiéu c6 nguén gbc tir tri thie truyén thong; danh gia thuc tién khai thac nhan hiéu tai tinh Thita

Thién Hué va lam sang t6 nhitng van d€ ton tai can giai quyét hién nay déi véi viéc bao ho d6i tuong nay.
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Abstract. Traditional knowledge, from commercial exploitation to protection always receives great
attention from countries around the world. Because of its economic benefit and speedy establishment of
protection, indigenous groups are thought to benefit more from the protection of traditional knowledge
through intellectual property rights on trademarks. The study focuses on analyzing the legal basis for
protecting trademarks originating from traditional knowledge; Evaluate the practice of trademark
exploitation in Thua Thien Hue province and clarify the existing issues that need to be resolved currently
regarding the protection of this subject.

Keywords: Traditional knowledge, trademark, intellectual property rights

1. Dit van dé

Theo wéc tinh hon 70% tai nguyén sinh hoc ctia thé gidi ndm & tri thite truyén thong
(TTTT) ctia cdng dong dia phuong va ban dia [6], va 80% dan s & cac nudc dang phét trién van
dua vao cac bai thudc ¢6 truyén d€ chdm soc stic khoe cong dong [10]. Hé thong phéap luat so
hitu tri tué (SHTT) qudc t& va cac qudc gia trén thé gidi da thiét 1ap nhiéu bién phdp nham bao
ho cho cac doi tuong TTTT trong nuwdc véi muc dich bao hd va ngan chédn bén thit ba st dung
tri thiec d6 mot cach khong phu hop. Trong so cac bién phap bao hd quyén SHTT d6i voi TTTT
hién nay, bao ho thong qua viéc dédng ky nhan hiéu dang dwoc cac cdng dong ban dia wu tién
Itta chon boi kha nang nhéan dién va khai thac thiwong mai 16n sau khi xac lap bao ho. Ngoai ra,
diéu kién vé kha nang phan biét ctia nhan hiéu dugc danh gia dé dang vuot qua hon so véi cac
diéu kién bao ho doi voi sang ché hay xac dinh tinh nguyén goc doi v6i quyeén tac gia va yéu to
vé thoi gian bao ho nhan hiéu duoc gia han khong gidi han cling la mot vu diém rat 16n khi

cong doéng ban dia, dia phuwong lua chon hinh thitc nay.

Tai Viét Nam, tinh Thtra Thién Hué duwgc danh gia la mét trong nhitng dia phwong c6
lich st 1au doi véi nhiéu sic thai vin hoa dia phuong doc ddo tao nén mot nén TTTT da dang
trén cac linh vec nhu: am nhac truyén thong (nha nhac cung dinh, ca Hué€'...); &m thuc truyén
thong (dm thuwc cung dinh); ky ndng ky xao (lang nghé gom cd Phudc Tich, hoa gidy Thanh
Tién...); kién trac (hé thong lang tdm, cung dién, dén chua); nghi 1€ vin hoa truyén thong... Vi
vay, trong nhitng ndm qua tinh Thira Thién Hué luén quan tdm dén céng tac bao ho va khai
thac cac nhan hiéu dia phuong c6 nguoén goc tie TTTT tao thé' manh va dong luc phat trién du
lich, phat trién kinh t& cho cong dong. Trong d6, nhiéu san phdm, dich vu ban dia da duoc biét
rong rai tao nén thuong hiéu cho dia phuong nhu: nhan hiéu tap thé “Hoa gidy Thanh Tién”,
“Deng A Ludi W”, “Phudc Tich Gom CERAMIC” hay nhan hiéu ching nhan “Hué Festival
Nghé Truyén Thong” ...

Nhung viéc bao ho va khai thac déi véi d6i twong nhan hiéu c6 ngudn goc tiv TTTT
khong phai la diéu dé dang khi dat ra nhiéu van dé phtec tap lién quan dén viéc lam dung dang
ky bao ho nhan hiéu nh3m chiém doat TTTT hay viéc stv dung, kiém sodt va khai thac nhu thé

nao cho hiéu qua sau khi dang ky bao hg... Vi vdy, viéc nghién cttu dudi goc do phap ly va ca
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thuc tién khai thac nhan hiéu tai tinh Thita Thién Hué c6 y nghia rat 16n cho viéc bao ton va

phat trién bén viing TTTT hién nay.

2. Thuc trang phéap luit vé bao ho quyén sé hiru tri tué déi véi nhan hiéu
c6 nguon gdc tir tri thirc truyén théng

2.1.  Phdp ludt quoc t& vé bdo ho quyén sé hitu tri tué¢ doi v6i nhan hiéu cé nguon goc tir tri

thifc truyén thong

Tam quan trong cua viéc bao ho doi tuong TTTT da som duoc cac td chirc quoc té va hé
thong phap luat qudc té tiép can, cong nhan trén pham vi toan cau. Ngudn goc viéc bao hd cac
doi twong TTTT xudt phat tir nhing nam 1978 khi T6 chtie S6 hiru tri tué thé gidi (World
Intellectual Property Organization — WIPO) cung véi To chitc Gido duc, Khoa hoc va Van hoa
Lién hop quoc (UNESCO) trén co so tiép can quyén SHTT do6i voi van hoa dan gian da cé
nhitng nd liee trong viée ban hanh Luat mau WIPO-UNESCO vao nam 1981 duoc cac qudc gia
trén thé gidi st dung lam mo hinh d€ tim kiém su bao ho cho cac tac phdm van hoc dan gian
[12]. Trong giai doan tit ndm 1998-1999 WIPO da dé cap khai niém va cdc bién phap bao ho vé
TTTT trong Bédo cdo cac cudc khao sat vé SHTT va TTTT day la két qua cho cac thanh vién
WIPO vao nam 2000 da thanh 1ap mot Uy ban lién chinh phu vé SHTT va tai nguyén di truyén,
kién thiic truyén théng va van hoa dan gian (IGC) va t6 chirc hop lan dau tién vao thang 4 nam
2001 véi nhiém vu tao ra cong cu phap ly quoc t&€ dé€ bao vé ba doi twong: kién thire truyén
thong, cac biéu hién van hoa truyén thong va ngudn gen. Cac doi twong SHTT duoc tiép can
theo IGC da dang tir bao ho quyén tac gia doi voi cac biéu dat van hoda cho dén bao ho sang ché,
nhan hiéu, chi dan dia ly TTTT va tai nguyén di truyén. Tuy nhién, k& tir nam 2000 cho dén tan
bay gio IGC van chua thdng nhat trong viéc lwa chon mot cong cu bao hd toan dién nhat ddi véi
d6i twong TTTT [11].

Hiép dinh vé cdc khia canh lién quan téi thwong mai ctia quyén s¢ hitu tri tué (TRIPS)
khong c6 quy dinh nao diéu chinh truc tiép bao hd cac doi twong TTTT thong qua hé thong
SHTT. Vi vay, mot doi twong TTTT ban dia sé duwoc bao hé nhan hiéu chi can thoa man diéu
kién la mot “ddu hi¢u, hodc t6 hop cic ddu higu nao, c6 kha niang phin bi¢t hang hod hodc dich vu ciia
m@t doanh nghiép véi hang hod hodc dich vu ctia cic doanh nghiép khdc, déu c6 thé'lam nhin hiéu hang
hod”'. Hiép dinh déi tac toan dién va tién bd xuyén Thai Binh Duong (CPTPP) da c6 quy dinh
riéng 4p dung do6i voi bao ho doi tuong TTTT tai Chuong 18, Diéu 18.6. Theo d6 CPTPP chi
thita nhan d6i tugng TTTT gén véi ngudn gen va SHTT c6 méi lién quan véi nhau, mdi qudc
gia thong qua co quan c6 thdm quyén vé SHTT tang cuong nhitng hiéu biét cac van dé lién

quan téi TTTT gifm véi nguon gen. Quy dinh nay khéng dinh moi lién hé gitta TTTT voi hé

1 Xem thém khoan 1, Diéu 15 Hiép dinh TRIPS.
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théng SHTT, tuy nhién chi tiép can d6i twong TTTT gan véi ngudn gen va thiéu cc ddi tuong
déc thu bao ho riéng cho TTTT.

Tt cac phan tich néu trén c6 thé noi, hé thong phép luat qudc té'da c6 nhitng tiép can lam
co s0 cho viéc bao ho cac d6i twong TTTT, tuy nhién, & thoi diém hién tai van chua cé van ban
phap ly nao quy dinh bao h mot cach toan dién ddi tuong TTTT, ké ca bao h dwdi hinh thirc
nhan hiéu cho cac d6i twong TTTT. Mot d6i twong TTTT chi can thoa man hai diéu kién la: mot
dau hiéu va c6 kha nang phan biét véi hang hod, dich vu trén thi truong da thoa man diéu kién
d€ duogc bao h nhan hiéu. Diéu nay dong nghia véi viéc sit dung nhitng nhan hiéu la cac dau
hiéu chtra dung cac biéu tuwgng van hod, kién thirc ban dia cia mot bén th ba bat ky cho san
phém cua ho thuong khong thé bi ngadn can theo luat nhan hiéu qudc té hay chinh cong dong
ban dia tao ra cdc TTTT nay. Vi vay, mdi qudc gia thanh vién phai tw xdy dung nhiing quy dinh
phép luat bao ho déc thu d6i véi TTTT nhung khong duoc mau thuan véi nhitng cam két

chung khi tham gia vao cac van kién qudc té.

2.2.  Phadp lugt Viét Nam vé bdo hd quyén so hitu tri tué d6i v6i nhan hiéu c6 nguon goc tir tri

thifc truyén thong

Tai Viét Nam bao ho quyén SHTT d6i v6i TTTT dwoc quy dinh trong Luat SHTT Viét
Nam nam 2005, ban dau duoc tiép can va dé cap tai Diéu 23 nhu mot loai hinh tdc pham van
hoc, nghé thuat dan gian duoc sang tao trén co so nén tang truyén thong 1ong ghép trong nhiéu
loai hinh nghé thuat va vian hod nhu: thé hién bang ngon tir (truyén, tho, cau d6i dan gian...);
thé hién béng am nhac (bai hat dan gian, nhac cu...); thé hién béng hanh dong (diéu mua, vo
kich, nghi 18 truyén thong); hay biéu dat trong mét vat thé (tranh, gdm, tdc pham diéu khic...).
Qua cac lan stra doi tiép theo vao cac nam 2009, 2019 va 2022, hién nay bao ho quyén SHTT d6i
véi TTTT da c6 nhitng stita d8i nham tuong thich véi quy dinh trong céc hiép dinh qudc t& déc
biét CPTPP (Diéu 18.6) khi “tri thirc truyén thdng vé ngudn gen” lan dau tién ghi nhan trong
Luat SHTT trong cac quy dinh lién quan dén bao hd doi tuong sang ché'tai cac Diéu 86, Diéu 96,
biéu 100, biéu 117. Ngoai ra, trudc ddy Thong tw s6 01/2007/TT-BKHCN ngay 14 thang 2 ndm
2007 quy dinh chi tiét va huéng dan thi hanh mot s§ diéu cua Luat SHTT vé so hitu cong
nghiép (hién nay duoc thay thé boi Thong tu sd 23/2023/TT-BKHCN ngay 30 thang 11 ndm
20232) c6 hudng dan lién quan dén yéu cau ddi véi don dang ky sang ché cé ngudn gdc tir “tri
thic truyén thong” phai nop kem cdc tai liéu thuyét minh vé ngudn goc TTTT.

Nhu vay, hién nay Luat SHTT 2005 stra d6i bd sung nam 2009, 2019 va 2022 d6i tuong
TTTT da dwgc tiép can bao ho lién quan dén doi twong quyén tac gia va quyén ddi voi sang ché.

Déi v6i bao hd quyén SHTT véi d6i tuwong nhan hiéu khong c6 hudng dan riéng d6i véi nhan

2 Xem thém quy dinh tai Khoan 4, Diéu 14 Thong tu 23/2023/TT-BKHCN hudng dan Luat So hitu tri tué va Nghi dinh
65/2023/ND-CP huéng dan Luat So hitu tri tué vé so hitu cdng nghiép, bao vé quyén sé hitu cong nghiép, quyén d6i véi
gidng ciy trong va quan ly nha nude vé so hiru tri tué lién quan dén thu tuc xac 1ap quyén so hitu cdng nghiép va bao
dam thong tin s6 hitu cong nghiép do Bo treong Bo Khoa hoc va Cong nghé ban hanh.
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hiéu c6 nguodn goc tir TTTT, di€u nay xudt phat tir ban chat cua viéc dang ky nhan hiéu chi la
mot chi dan thuong mai nham phan biét nhitng hang hoa dich vu véi nhau khong xét dén yéu
t0 ndi dung hay nguon goc nhan hiéu. Theo d6, mot nhan hiéu thong thuong hay c6 nguén goc
tte TTTT sé duoc bao ho néu dap tng hai diéu kién: (i) la dau hiéu nhin thdy duoc hodc dau
hiéu am thanh; (ii) ¢6 kha nang phan biét?. Trén co s6 nay, mot ddu hiéu c¢6 nguodn goc tie TTTT
va c6 kha nang phan biét trén co s& hang hoa, dich vu ctia chtt s¢ hitu nhan hiéu khac trén thi
truong déu co thé dang ky nhan hiéu. Vi du nhu: tén goi mot san pham truyén théng gan voi
dia danh cta dia phuong; nhitng hinh anh truyén thong trong cac biéu dat van hoa ban dia;
nhitng ddu hiéu tong thé két hop goi nhd dén nguodn goc truyén thong déu co thé dang ky nhan
hiéu.

Tuy nhién, d€ luat hoa cam két trong Hiép dinh CPTPP vé nhan hiéu cling nhu thiee hién
16 trinh theo Nghi quyét s6 72/2018/QH14 ngay 12/11/2018 ctia Qudc hdi phé chuan Hiép dinh
CPTPP cung céac vén kién lién quan. Luat sita ddi, b6 sung mot sd diéu ctia Luat SHTT 2022
nhiéu quy dinh mdi dugc bo sung, theo tac gia c6 y nghia rat 1on trong viéc bao ho cac doi
twong TTTT, cu thé:

Thtt nhat, b6 sung dau hiéu am thanh c6 thé duoc bao hé dudi danh nghia nhan hiéu quy
dinh tai Khoan 1, bBiéu 72 va Khoan 2 Diéu 105 Luat SHTT 2005, stta ddi b6 sung nam 2009,
2019, 2022. Diéu nay mo rong do6i twong dwgce déng ky cac nhan hiéu c6 ngudn goc tit TTTT bén
canh nhitng dau hiéu truyén thong bang thi gidc, cac ddu hiéu béng thinh gidc c6 kha ning
phan biét tu than va phan biét v6i cac nhan hiéu khac nhu: giai diéu truyén thdng tir cac nhac
cu dan toc, am nhac cd truyén cdng dong... cd thé xac 1ap dang ky nhan hiéu am thanh cho mot

san pham, dich vu c¢6 nguoén goc tie TTTT.

Thtt hai, bd sung cac truong hop dau hiéu trung hogc twong tu dén mitc gay nham 1an
v6i ¢6 yéu to cta quyén tac gia. “Ddu higu tring hodc twong tw dén mirc gdy nhidm ldn véi tén goi,
hinh anh ctia nhin vdt, hinh twgng trong tdc phdm thudc pham vi bdo hy quyén tic gid ciia nguoi khic da
duwoc bigt dén mgt cach rng rai trieée ngay np don, triv truong hop dwgc phép cia chil sé hivu tic pham
d6.” (biém p, Khoan 2, Diéu 74 Luat SHTT stta d6i bd sung nam 2009, 2019, 2022). Diéu nay la
co so loai trit cac treong hop tw y st dung cac tac phdm van hoc, nghé thuat dan gian c6 ngudn
gbc tir TTTT trong viéc dang ky bao ho nhan hiéu trai véi y muén ctia cong dong nam giit
TTTT. Tuy nhién, viéc xac dinh chu s& hitu tdc pham d6i véi loai hinh TTTT la khong dé dang
nén viéc thé hién y chi dong v hay phan d6i cho phép stt dung tadc pham TTTT trén thuc tién
gap khong it kho khan.

3 Piéu 72. biéu kién chung d6i v6i nhan hiéu dwoc bao hd

“Nhan hiéu dwoc bdo hg néu dap 1tng cdc diéu kién sau ddy:

1. La ddu higu nhin thidy dwoc dw6i dang chiv cdi, tiv ngit, hinh vé, hinh dnh, hinh ba chiéu hodc sw két hop cic yéu t0'do, dwoc thé’
hién bﬁng mot hodc nhiéu mau sic hodc ddu hidu dm thanh thé'hién dwoc dieéi dang do hoa;

2. C6 khd ning phin bi¢t hang héa, dich vy cia chi s6 hitu nhin hi¢u v6i hang héa, dich vy ciia chii thé'khdc”. Luat S6 hiru tri
tué 2005, stra d6i bd sung nam 2009, 2019, 2022.
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Thtt ba, bé sung quy dinh vé “dung y xau” khi thuc hién thu tuc déng ky bao hé nhan
hiéu. Puoc b6 sung vao cac biéu 96, Diéu 117 Luat SHTT 2005 stta doi, bé sung 2009, 2019,
2022, viéc dang ky nhdm “dung y xau” duwoc giai thich va huéng dan tai Khoan 2, Diéu 34,
Théng tw s6 23/2023/TT-BKHCN nh3m tranh viéc “dau co nhan hiéu” cling nhui “loi dung danh
tiéng, uy tin ctia nhan hiéu dé dé thu loi”. Quy dinh tao co sd cho viéc tir chdi cdp van béng bao
hd nhan hiéu khi viéc tuv y dédng ky nhan hiéu st dung cac dau hiéu truyén théng chua duoc
dang ky va khong duoc cong dong, dia phuong cho phép nham lgi dung danh tiéng, uy tin ctia

cong dong dé thu loi hodc dau co nhan hiéu dé ban lai.

Tém lai, hién nay Luat SHTT nam 2005 stra doi, b6 sung nam 2009, 2019, 2022 va phap
luat quoc té da c6 nhitng stra doi quan trong lam co so phép ly cho viéc bao hé quyén SHTT doi
v6i nhan hiéu c6 ngudn goc tie TTTT tai Viét Nam. Tuy nhién, phép ludt vé bao ho quyén SHTT
ddi voi nhan hiéu cé thé vira d€ sit dung d€ bao vé hodc lam suy yéu quyén lgi ctia cong dong
nam gitt TTTT vi quy dinh vé& phap luat nhan hiéu tai Viét Nam khong gi6i han bat ky bén thit
ba nao tiép can, dang ky bao hd nhan hiéu tit TTTT, cdng dong ban dia phai dwa vao cac quy
dinh sdn c6 d€ tw bao vé quyén loi chinh dang TTTT ctia minh. Vi vy, viéc tiép tuc hoan thién
cac co ché phdp ly vé nhan hiéu tai Viét Nam lién quan dén kha ndng phan biét cia nhan hiéu

va muc dich dang ky nhan hiéu c6 y nghia quan trong trong thoi gian tdi.

3.  Thuc tién thuc hién phap luat Viét Nam vé bao ho va khai thac quyén s6
hitu tri tué d6i v6i nhan hiéu c6 nguon goc tir tri thirc truyén thong tai
tinh Thira Thién Hué

Thira Thién Hué da trién khai nhiéu chuong trinh phat trién tai san tri tué hf“:mg nam ga”’m
v6i phét trién du lich tai dia phuong budc dau dem lai nhitng két qua tich cwe. Nhiéu san
phém, dich vu tai dia phwong da tao dung thuwong hiéu thanh céng trén co sd xac lap quyén
SHTT, theo thong ké tit Cuc SHTT tinh dén thang 6 ndm 2024 Thira Thién Hué c6 4 chi dan dia
ly, 74 nhan hiéu tap thé va 8 nhan hiéu ching nhan da duoc cdp [1]. Trong s cac nhan hiéu
duoc dang ky bao ho, nhitng nhan hiéu c¢6 nguon goc tie TTTT tai tinh Thira Thién Hué chu yéu
duoc bao hd va khai thac trén co s6 nhan hiéu tdp thé va nhan hiéu ching nhan, nhim muc
dich kiém soat vé chu thé sit dung va khai thac nhan hiéu ciing nhu dam bao chia sé 1¢i ich cho
cong ddng nam gitt TTTT tai tinh Thira Thién Hué. Vi vay, trong ndi dung nay tac gia tap trung
vao thuec tién bao hd va khai thac chu yéu hai loai nhan hiéu nay tai tinh Thita Thién Hué.

3.1. Bdo ho va khai thdc d6i véi nhin hiéu chitng nhdn cé nguon géc tir tri thiic truyén thong
tai tinh Thita Thién Hué
Trong tong s6 8 nhan hiéu chitng nhan dugc cap van bing bao ho tai tinh Thita Thién
Hué, c6 dén 6/8 nhan hiéu chiing nhan c6 lién quan dén doi twong TTTT vé cac linh vye nhu:
nhan hiéu Ban Bo Hué (am thuc); nhan hiéu Thu Cong My Nghé Hué CRAFTED IN HUE, hinh
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(san pham thu cong truyén thong); nhan hiéu Hué Festival Nghé Truyén Thong, hinh (18 hoi

nghé truyén thong), nhan hiéu Huong Xwa Lang C6 Phudc Tich, hinh (du lich cdng dong va thu

cong my nghé), nhan hiéu Cho qué Cau ngdi Thanh Toan (thu cong my nghé va du lich cong

ddng); nhan hiéu Hué KINH PO dm thuc Gastronomy Capital (cdic mén an truyén théng, am

thuec du lich).

Bdng 1. Cdc nhin hi¢u chitng nhin duwoc cdp bang bdo hg tai tinh Thira Thién Hué tinh dén thing
06/2024 [1]

Nhan hiéu ching nhan:
Gidi Thuong C6 P6 Khoa
Hoc & Cong Nghe, hinh

AV

GIAI THUONG CO DO
KHOA HOC & CONG NGHE

S6 bang: 4-0228832-000 cip
ngay 25.07.2014; Cha van
bang: S6 KH&CN tinh Thira Thién Hué

Nhan hiéu chitng nhan: Bin Bo
Hué

S8 bang: 4-272400-000 cip ngay

27.02.2017; Chtt vin bang: UBND

tinh Thita Thién Hué

Nhan hiéu ching nhin:

CRAFTED IN HUE, hinh

CRAFTED IN HUE
SG bang: 4-276886-000 cap
ngay 27.02.2017; Cha van béng: UBND tinh
Thitra Thién Hué’

Thii Cong Mj Nghé¢ Hué

Nhin hiéu ching nhan: Hué
Festival Nghé Truyén Thong, hinh

SG bang: 4-299264-000 cip ngay
08.05.2018; Chu van bang: UBND thanh phd

Hué&

Nhan hiéu chitng nhan:
Nong San Nam Dong, hinh

@

NONG SAN

Nam D6ng  g§ bang: 4-393105-000 cap
ngay 19.07.2021; Chu van bang: UBND
huyén Nam Dong

Nhan hiéu ching nhan: Huwong
Xwa Lang C6 Phuwéc Tich, hinh

S6 bang: 4-447140-000 cdp ngay
13.03.2023; Chti van bang: UBND huyén Phong

bién

Nhidn hiéu chitng nhan:
Chg qué Cdu ngéi Thanh
Toan

CHO QUE CAU NGO

THAN TOAN S8 bang: 4-0483603-000 cap

ngay 18.03.2024; Chu van bang: UBND thi
xa Heong Thuy

Nhin hiéu chitng nhdn: Hué
KINH DO é&m thuc Gastronomy
Capital

HUEB ki8e
bl

omy Capital

S& bang: 4-0492669-000 cap ngay
23.05.2024; Chu van bﬁ“mg: S6 Du lich tinh Thira
Thién Hué

Nguon: Cuc s6 hitu tri tué




Nguyén Vin Phic Tap 134,56 6S - 1, 2025

Sau thoi gian dang ky bao hg, tinh Thira Thién Hué da trién khai dong bd céc giai phap
dé€ khai thac va phat huy hiéu qua nhitng nhan hiéu chitng nhan c¢6 ngudn goc tit TTTT nay, thu

duoc mot s két qua nhat dinh:

Nhan hiéu chting nhan “Tha Cong My Nghé Hué CRAFTED IN HUE, hinh”, duoc cap
vao nam 2017 cho UBND tinh Thtta Thién Hu€. Véi nhan hiéu nhan dién theo Quy ché quan ly
va st dung “Con d&u nhan dién san pham thu cong my nghé Hué” ban hanh kem theo Quyét
dinh s6 1410/QDb-UBND ngay 23/6/2016 cia UBND tinh. Bén nay, da c6 23 don vi san xuat kinh
doanh san phdm thu cdong my nghé duoc cap quyén sit dung “Con dau nhan dién san pham
tht cong m§ nghé Hué” véi 547 mau cta 57 san phdm/bd san phdm; qua d6 cac san pham st
dung “Con ddu nhdn dién san phdm thii cong my nghé Hué” da dan tao duoc uy tin trén thi truong,
gop phan phan biét san phdm TCMN c6 nguon gdc tit Thita Thién Hué véi cac san pham
TCMN ctia cac dia phwong khac [8].

Nhan hiéu chiing nhan “Hué Festival Nghé Truyén Thong” 1a mot nhan hiéu duoc cap
cho UBND thanh phd Hué vao nam 2018 nham chiing nhan cho mét 18 hoi truyén thong thuong
nién tai tinh Thita Thién Hué nham t6n vinh cac lang nghé truyén thong tai dia phuong. Tinh
Thita Thién Hué da cé nhing chinh sach trong khai thac va phat trién, quang ba nhan hiéu
chiing nhan nhu mot thuwong hiéu thuong nién tai tinh Thira Thién Hué két hop véi hang loat
cac chudi hoat dong van hda, nghé thuat, 18 hoi dan gian, 18 hoi cung dinh va cac hoat dong
huong tng, hoat dong cong dong. Thong qua viéc cdp sit dung nhan hiéu chiing nhan cho cac
lang nghé truyén thong tham gia Festival, nhi€éu san phdm thu cong my nghé tai dia phuong
duoc quang bé va biét dén rong rai nhu: tranh lang Sinh, hoa gidy Thanh Tién, nén 14 Hué...
Ngoai ra con mé rong cho cac lang nghé truyén thong ca nudc va quoc t€ tham gia. Qua d6 dem

lai loi ich 16n cho ngwoi dan dia phuwong, phat trién du lich va quang bé van hoa truyén thong.

Nhan hiéu chiing nhan “Huong Xwa Lang C6 Phudc Tich, hinh” cdp vao ndm 2023 cho
UBND huyén Phong bién trong khuén kh6 du an “Tao 1ap, quan ly va phat trién nhan hiéu
chiing nhan “Huong xuwa Lang cd Phudc Tich” d6i véi nhom san pham thu cong my nghé va
dich vu kinh doanh, du lich cdng déng. Lang cd Phudc Tich dugc biét dén vdi 38 ngdi nha
ruong cd con kha nguyén ven c6 tudi tho trén 100 ndm véi 16i kién tric truyén thong doc dao,
két hop vdi lang nghé lam gdm va cac di tich tin ngudng, ton gidao. Hién nay, UBND huyén
Phong Dién da ban hanh mo hinh td chitc quan ly, diéu hanh, khai thac va phat trién nhan hiéu
chiing nhan; két hop voi cac website va nén tang da phuong tién d€ quang ba va khai thac nhan

hiéu chtiing nhan truyén thong [9].

4 Hién nay da xay dung dugc 01 Website quang ba hinh anh dich vu mang nhan hiéu chitng nhan dap tng yéu cau
duogc st dung thuc tién https://huongxualangcophuoctich.com.vn/huong-xua-lang-co-phuoc-tich/, 01 trang Fanpage
duoc tao lap tai dia chi: https://www.facebook.com/huongxuaphuoctich, 01 kénh Youtube duoc tao lap tai dia chi:
https://www.youtube.com/channel/UCpkOVhk OpmbnBVtmZIOwqQg.
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Nhan hiéu chiing nhan “Hué KINH DO dm thiwc Gastronomy Capital” c&p vao thang 5/2024
cho S& Du lich tinh Thira Thién Hué trong khudn khé dw an “Tao ldp, quan 1y va pht trién nhin
hiéu chitng nhdn “Hué’- Kinh dé dm thwc” cho cdc ddc sin dm thwe Hué” d6i v6i nhom cac san pham
thitc &n truyén thong ctia Hué, dich vu du lich va am thuc... Am thue Hué duoc dinh hinh nhue
mot loai di san van hod dua trén nén tang dia ly va cac yéu t6 lich st van hoa ban dia giao thoa
ba mién tao nén mét hé thong am thuc da dang hon 1700 mén &n, bao gom ba loai hinh chinh:
am thuc déan gian, am thuc cung dinh va &m thue chay. Mdc du méi duogc cap nhan hiéu ching
nhan nhung S6 Du lich tinh Thira Thién Hué da xay dung ké hoach mo rong bao hd dang ky
nhan hiéu ching nhan cho 22 moén &n dac trung ctia &m thwe Hué nhu: bun hén, banh canh
Nam Phd, banh xeo, che hat sen... Bén canh d6 con trién khai thuic ddy cac dich vu du lich trai

nghiém am thiee Hué nhu: am thuc vé dém, dm thuc duong pho, am thwe dam pha... [4]

Tuy nhién, d6i v6i nhan hiéu chting nhan vé am thuce truyén thong “Bun Bo Hué” cap
nam 2017 cho UBND tinh Thtra Thién Hué theo quy ché quan ly va st dung nhan hiéu s6
1623/QD-UBND ngay 13 thang 7 nam 2016, mac du duoc biét dén 1a mdt moén an truyén thong
lau doi cta dia phuong nhung viéc khai thac nhan hiéu chiing nhan nay van chuwa phat huy
hiéu qua. Trong tong s6 05 co s¢ sit dung, khai thdc nhan hiéu ching nhan “Bun bo Hué” tai
tinh Thira Thién Hué, nguyén nhan dén tir viéc khé dap tng cac tiéu chuan bao hd nhan hiéu

ching nhéan, cling nhw viéc quang ba, khai thac chwa phat huy hiéu qua [7].

3.2.  Bdo hé va khai thdc d6i v6i nhan hiéu tdp thé cé nguon goc tir tri thiic truyén thong tai
tinh Thiva Thién Hué

Theo théng ké cua Cuc So hiru tri tug, tinh Thira Thién Hué c6 74 nhan hiéu tap thé duoc
cap van bang bao ho tinh dén thang 6 ndm 2024. Trong s6 d6 nhiéu nhan hiéu tap thé duoc cap
cho céc san phdm lang nghé truyén thdng tai dia phwong nhu: nhan hiéu “Hué Duc Dong
Truyén Thong, hinh” cip cho san pham duc dong truyén thong Hué; nhan hiéu tap thé “Deng
A Ludi W, hinh” cap cho lang nghé dét Deng A Lwdi; nhan hiéu “Hoa Gidy Thanh Tién, hinh”
cho lang nghé truyén thong hoa gidy Thanh Tién; nhan hiéu “Phuéc Tich Gé6m CERAMIC,

hinh” cho san phdm cta lang nghé truyén thong gom Phudce Tich... [1].

K& ttr khi duoc bao hg, nhiéu nhan hiéu tap thé c6é ngudn goc tix cac TTTT tai tinh Thira
Thién Hué da dwoc khai thac, quang ba va dau tu mot cach bai ban trén cac kénh quang b4,
kinh doanh san phdm nhu ctta hang, trang web quang ba, gian hang trén cac trang thwong mai
dién ti, hoi cho thong qua cac hinh thitc da dang nhu: kinh doanh dwéi hinh thitc san pham
truyén thong (nhw dau tram Loc Thuy, rwou Lang Chuon...); kinh doanh thong qua cac hinh
thie lang nghé du lich trai nghiém, du lich cdng dong (lang nghé Hoa gidy Thanh Tién; dét
Deng A Ludi, Lang nghé chdi d6t Thanh Lam, gom Phudc Tich)... Mot s6 md hinh bao ho va
khai thac nhan hiéu tap thé ¢ ngudn goc tir TTTT dia phwong thanh cdng cé thé ké dén:
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Nhan hiéu tap thé€ “Deng A Ludi W, hinh” cap cho Hdi Lién hiép phu nt huyén A Ludi
vao nam 2019 d6i véi san phdm dét Deng tai huyén A Ludi, tinh Thira Thién Huéb. D€ bao ton
va khai thac hiéu qua nhan hiéu tap thé tit TTTT thu cdng nay huyén A Lwdi va tinh Thira
Thién Hué da tién hanh nhiéu chinh sach tong thé d€ phuc hoi va phat trién san pham truyén
thong nhu: (i) Ban hanh dé an phuc hoi nghé dét Deéng, cac churong trinh tap huan hd tro vé ky
thudt va tim d4u ra cho san pham dwoc xay dung; (ii) quang ba, xtc tién thwong mai thdng qua
cac hdi cho trién 1am, festival lang nghé trong va ngoai nudc; (iii) thanh 1ap cac hop téc xa san
xuat quy mo 16m; (iv) phét trién gan véi du lich cong ddng [5]... trén co so d6, doi song clia

cOng ddng dan tdc tai A Lwdi duoc cai thién va ngay cang phat trién.

Nhan hiéu tdp thé€ “Hoa Gidy Thanh Tién, hinh” dwgc cap cho Hoi Lang nghé truyén
thong hoa gidy Thanh Tién vao nam 20196. Viéc khai thac hiéu qua nhan hiéu tap thé hoa gidy
Thanh Tién thong qua hai hinh thtic cht yéu: quang ba xuc tién thong qua cac hdi cho truyén
thong, Festival Hué, 18 hoi 4o dai, cac chuwong trinh giao luu van hda nghé thuat...; gén vOi viéce
phat trién du lich cong dong trai nghiém; xdy dung quang ba trén nén tang mang xa hoi va

trang thwong mai dién tt (trang web http://www.hoasengiaythanhtien.com, facebook) [3].

Bén canh d¢, hién nay nham tao kénh quang ba va tiéu thu cic san pham mang nhan hié¢u
truyén thong dia phuong, UBND tinh Thwta Thién Hué& da xay dung mét trang web thong
qua dia chi trye tuyén http://sanphamhue.vn. N§i dung bao gom danh muc céc san phdm chu
luc cta tinh Thira Thién Hué' thuéc nhom ddc san dia phuong, lang nghé truyén théng, nganh
nghé nong thon, san pham tiéu tha cong nghiép va dich vu giai doan 2022-2025.

Qua viéc nghién ctru thuc tién khai thac va bao hd nhan hiéu cé ngudn gdc tir TTTT tai
tinh Thira Thién Hué, tac gia c6 mot sd nhan xét nhu sau: (i) Thi nhat, viéc bao ho va khai thac
ddi tuwong quyén SHTT d6i vdi cac san phdm, dich vu c6 ngudn goc tit TTTT hoan toan cé co s6
va 6 hiéu qua vé khia canh kinh t& va bao ton TTTT; (ii) Tht hai, mu6n khai thac nhan hiéu ti
TTTT hiéu qua phai c6 su phdi hop dong thuan gitta chinh quyén, cong dong dia phuwong; (iii)
Thtt ba, khai thac nhan hiéu tir TTTT song hanh véi phat trién du lich 1a huéng di dtng dan
trong bao ton va phat trién bén viing doi twong TTTT.

C6 thé ndi, so véi thé' manh s&n c6 vé du lich va hé thong TTTT da dang, Thira Thién Hué
van con nhiéu tiém nang trong viéc khai thac TTTT va viéc can nhac bao ho thong qua doi

twong nhan hiéu sé€ la mot su lya chon phu hop véi doi twgng TTTT hién nay. Tuy nhién, viéc

5 Dét Déng 1a mét loai hinh san xuat thii cdng ddc dédo ctia ddng bao dan toc Ta Oi, Pa K6, Van Kiéu tai huyén mién nai
A Ludi, tinh Thira Thién Hué Nghé dét Deng da co tir xa xua, truyén tir doi nay sang doi khéc voi nguyén liéu va ky
nang dét truyén thdng mang dam ban séc dan toc mién nui ban dia.

6 Nghé lam hoa gidy Thanh Tién xudt phat tir tin ngudng dan gian ¢ lich stt hon 300 nam tu6i, khi vao dip tét hoa gidy
duoc trang trong ton tri & ban tho td tién, 6ng tao. Voi su két hop doc ddo ctia nguyén liéu cd san tai dia phuong cong
véi ki ndng ctia cac nghé nhan lau doi tao nén mdt san phdm mang dam ban sic van hoa truyén thdng va c6 thé st
dung d€ trang tri nha ctra.
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quan ly va khai thac nhan hiéu ti TTTT tai tinh Thira Thién Hué hién nay con dit ra mot s6

vieéng mac can duoc giai quyét trong thuc tién nhu:

(1) Viéc khai thac nhan hiéu theo chubi lién két cac doi twgng TTTT chuwa duoc chu trong.
Hién nay, viéc khai thac nhan hiéu van theo chiéu hudng doc 1ap va phu thudc vao cac ngudn
lyec ctia chti so hitu nhan hiéy, tai tinh Thita Thién Hué mdi nhan hiéu xay dung riéng theo cac
chinh sach khac nhau cta chti s hitu nhan hiéu dan dén mét s nhan hiéu khai thac rat hiéu
qua va nguoc lai nhiéu nhan hiéu truyén théng tai dia phuwong khong phat huy hiéu qua sau
khi dang ky bao ho. Diéu nay phan anh thiéu su lién két chudi nhan hiéu trong phat trién cac

san pham truyén thong ctia dia phuong.

(2) Thiéu cac mé hinh quan ly va khai thac hiéu qua cac nhan hiéu truyén thong. Mac du
cac nhan hiéu tap thé hay nhan hiéu chiing nhan déu cé cac quy ché vé quan ly va st dung
nhan hiéu, nhung thong thuong chi quy dinh vai tro, nhiém vu quyén han cac cha thé st dung
va quan ly nhan hiéu chua phat huy hiéu qua sau bao ho. Vi vy, can xay dung mot chién luoc
quan ly va khai thac bai ban cdc nhan hiéu nay trong thoi gian tdi, tin dung ngudn luc sdn c6

trong phat trién du lich tai tinh Thita Thién Hué.

4. Mot s6 kién nghi nham hoan thién phap luat va nang cao hiéu qua thuc
hién phap luit vé bao hd va khai thac quyén s¢ hiru tri tué d6i véi nhan
hiéu c6 ngudn gdc tir tri thikc truyén théng tai tinh Thira Thién Hué

4.1.  Kién nghi hoan thién vé phdp ludt vé bdo ho nhan hiéu cé nguon goc ti tri thitc truyén
thong tai Viét Nam

Khong thé pht nhan co ché nhan hiéu rat phu hgp cho viéc bao hg, khai thac cic san
phdm tte TTTT. Tuy nhién, quy dinh vé phap luat nhan hiéu hién nay khong giéi han bat ky bén
tht ba nao st dung dang ky nhan hiéu nhu mét phuwong tién khai thac TTTT va theo dudi cac
muc dich thuong mai. Diéu nay c6 thé chong lai cong dong ban dia vi ho mat quyén kiém soat
cac dau hiéu va biéu tuong truyén thong ctia minh vao tay cac chu so hitu nhan hiéu theo cac
muc dich stt dung dugc déng ky. Theo quan diém cua tac gia, cdn b6 sung va van dung linh
hoat cac quy dinh Luat SHTT hién c6 d& phan ddi va bao vé quyén loi cho cong dong nam giit
cac TTTT:

Thit nhat, cAn sém c6 hudéng dan bs sung tiéu chi danh gia kha nang phan biét nhan hiéu
tai Diéu 74 Luat SHTT, nhan hiéu bi coi la khong c6 kha nang phan biét néu nhan hiéu do la
dau hiéu thudc trwong hop sau: “ddu higu tring hodc twong tw cdc diu hiéu va biéu twong truyén

thong nhing khong duwoc cong dong hodc chii s6 hitu hop phdp TTTT dé dong v bang vin ban”.

Thut hai, can giai thich va van dung quy dinh vé “dung y xdu” khi thwc hién thu tuc dang
ky bao hd nhan hiéu tai Diéu 96, Diéu 117 Luat SHTT 2005 stra d6i, bd sung 2009, 2019, 2022, va
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huéng dan tai Khoan 2, Diéu 34, Thong tw s 23/2023/TT-BKHCN lam co s& cho viée tir chdi cap
van bf?mg bao hd nhan hiéu khi viéc tu y dang ky nhan hiéu sit dung cac dau hiéu truyén thong
chura dugc déng ky va khong duwoc cong dong, dia phuong cho phép nham loi dung danh tiéng,

uy tin ctia cong dong d€ thu loi hodc ddu co nhan hiéu dé ban lai.

4.2. Gidi phdp ndng cao hiéu qud thuc hién phdp ludt vé khai thdc quyén sé hitu tri tué doi vdi
nhan hiéu c6 nguon goc tir tri thifc truyén thong

Trén co s6 phan tich cac quy dinh phap luat vé SHTT va thuc tién bao hg, khai thac nhan
hiéu tai tinh Thira Thién Hué, tac gia xin dé xuat mot sd giai phap cu thé nhdm khai thac hiéu

qua nhan hiéu c6 nguodn goc ti TTTT tai tinh Thira Thién Hué trong thoi gian t6i:

Thtt nhat, can tiép can lién két nhan hiéu truyén thdng tai tinh Thira Thién Hué phat trién

theo cac hudng:

(1) Xac dinh chudi lién két nhan hiéu theo don vi hanh chinh: 1dy nhan hiéu san pham
truyén thdng chu lyc & mdi dia phwong lam trong tam va lan toa két néi véi cac don vi hanh
chinh trong tinh cting nhu lién két vung. Vi du: huyén Pht Vang trong tam nhan hiéu “hoa gidy
Thanh Tién”; huyén Phong Dién nhan hiéu “Phuéc Tich GGm CERAMIC”; huyén A Ludi nhan
hiéu “Déng A Lwéi W, hinh”...

(2) Xac dinh chudi lién két nhan hiéu theo tieng nhém nganh. Vi du: lién két nhém nganh
nhan hiéu thu cdng my nghé truyén thong (Deng A Lwdi, gom Phude Tich...); nhom nganh
dich vu va du lich truyén thong (Hwong Xwa Lang C6 Phudc Tich; Hué Festival Nghé Truyén
Thong; Bun Bo Hué)... trong d6 xac dinh cac nhan hiéu chu luc trong tiing nhém nganh, lién
két quang ba cac nhan hiéu méi. Viéc lién két theo chudi d6i véi nhan hiéu truyén thong cé vai
tro cong hudng rat 16n cho viée stt dung cac ngudn luc sdn cé dé hd tro phat trién nhan hiéu va
khai thac, quan ly ¢6 hiéu qua cac d6i twong TTTT tai tinh Thtra Thién Hué.

Thtt hai, ¢6 chién luwgc phat trién va khai thac bén virng cac nhan hiéu truyén thong tai
dia phuong: (1) Binh vi rd hudng phat trién cho titng nhan hiéu thong qua viéc xac dinh khach
hang, thi truong va loai hinh TTTT dwgc bao hg; (2) Xay dung cau chuyén thuwong hiéu két hop
quang ba, xtc tién thuwong mai cac san phdm truyén thong ra thi truong trong nudc va thé' gioi;
(3) Tao kénh phan phdi bén vitng cho cac san pham mang nhan hiéu c¢é nguén goc tie TTTT; (4)
Xay dung mo hinh kiém soat va quan ly chét lwong nhan hiéu chirng nhan va nhan hiéu tap thé

két hop kiém soat ndi by, kiém sodt ngoai vi d6i véi chu thé sit dung nhan hiéu [2] ...

5. Kétluan

Phai thita nhan rang hé thong phép luat SHTT hién hanh vé nhan hiéu khong hoan toan
twong thich véi cac doi twong TTTT, nhung bao ho TTTT bf?mg nhan hiéu [a mot lya chon phu

hop vira d€ bao ton va vira phat trién cac khia canh thuwong mai truyén thong ¢ giai doan hién
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nay. Viéc di tim mot giai phép bao ho phut hop nhat d6i véi TTTT van tiép tuc nhung diéu nay
ludn phai dam bao can bang dugc hai khia canh: quyén loi cho cong dong ban dia va chia sé tri
thitc cho thé'hé tiép theo.

TAI LIEU THAM KHAO

1. Coéng thong tin dién ti¢ Cuc s& hitu tri tué (2024), “Danh sdch don ding ky va vin bang bdo
hg (Sing chélGidi phdp hitu ich, Kiéu ding cong nghiép, Nhan higu) ctia 63 tinh, thanh phd’ truc
thuc  trung wong trén Cong bido sé¢ hitu cong nghidp”, truy cap tai
https://ipvietnam.gov.vn/web/guest/danh-sach-sang-che-kieu-dang-cong-nghiep-nhan-
hieu-cua-63-tinh-thanh, truy cap ngay 25 thang 7 nam 2024.

2. Lé Thi Diéu Chi, Nguyén Van Phuc (2023), “Xay dung mo hinh quan ly va khai thac chi
dan dia ly t6i Ly Son: Kinh nghiém tir mot s6 mé hinh thanh cong”, Tap chi Phdp ludt va
thuec tién, (56).

3. V0 Van Dan (2022), “Trién vong phat trién du lich cua lang nghé hoa gidy Thanh Tién”,
Tap chi Vin hoc nghé thuit, s6 504, thang 7-2022.

4. Bao Hoa (2024), “Hué’— Kinh dé dm thwc dwoc cdp bdo hy nhin higu chitng nhdn”, Tap chi
dién t&r So hitu tri tué & Sang tao, truy cap tai: https://sohuutritue.net.vn/hue--kinh-do-
am-thuc-duoc-cap-bao-ho-nhan-hieu-chung-nhan-d221270.html, truy cap ngay 05
thang 4 nam 2024.

5. My Nguyén (2023), “Dét Dzéng A Ludi di san phi vat thé qudc gia”, Tap chi Cong
thwong, truy cap tai: https://tapchicongthuong .vn/magazine/det-dzeng-a-luoi-di-san-
phi-vat-the-quoc-gia-109044.htm, truy cap ngay 05 thang 4 nam 2024.

6. Oguamanam, Chidi (2004), “Protecting Indigenous Knowledge in International Law:
Solidarity Beyond the Nation-State”, Law Text Culture 8 (10) 2004, pp. 191-230.

7. Ptc Quang (2018), “Cin nhin rgng nhian hiéu Bun bo Hué”, truy cap tai:
https://baothuathienhue.vn/can-nhan-rong-nhan-hieu-bun-
bol6PX9E9vIc6k3wmQOlciev4OU cXuw, truy cap ngay 05 thang 4 nam 2024.

8. Trung tam Xuc tién thwong mai tinh Thtta Thién Hué (2020), “Théng tin ding ky cdp
quyén st dung "Con ddu nhin dién sin phdm TCMN Hué", truy cap tai:
http://sct.thuathienhue.gov.vn/desktopmodules/DNNTinBai/Print TinBai.aspx?, truy
cap ngay 12 thang 4 nam 2024.

9. Nhat Trinh (2023), “Tao ldp, qudn 1y va phdt trién nhan hiéu chitng nhin “Hwong xwa Lang
6 Phudc Tich” cho Lang c6 Phwdc Tich, xa Phong Hoa, huyén Phong Dién, tinh Thira Thién
Hué”, truy cap tai: https://skhen.thuathienhue.gov.vn/hoat-dong-kh-cn-dia-phuong/tao-



Nguyén Vin Phic Tap 134,56 6S - 1, 2025

124

10.

11.

12.

lap-quan-ly-va-phat-trien-nhan-hieu-chung-nhan-huong-xua-lang-co-phuoc-tich-cho-
lang-co-phuoc-tich-xa-phong-hoa-huyen-phong-dien-tinh-thua-thien-hue.html,  truy
cap ngay 12 thang 4 nam 2024.

WHO (2013), “WHO traditional medicine strategy: 2014-20237,
https://iris.wpro.who.int/handle /10665.1/11340, accessed on April 13, 2024.

WIPO (2015), “Traditional Knowledge and Intellectual Property — Background Brief”,
wipo.int, https://www.wipo.int/pressroom/en/briefs/tk_ip.html, accessed on April 13,
2024.

Zappalaglio Andrea (2013), “Traditional Knowledge: Emergence and History of the Concept
at International Level” (December 13, 2013), http://dx.doi.org/10.2139/ssrn.2554132,
accessed on April 10, 2024.



