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Tém tit. Bai viét phan tich co so phép ly vé boi thuwong thiét hai moi truong théng qua phuong
phap Phan tich Twong dwong Sinh thai (HEA), mét cong cu dinh luong nhim do luong ton that
phi thi treong d6i véi dich vu hé sinh thai va da dang sinh hoc. Phuong phéap nay chuyén dich
trong tdm tir boi thuong tai chinh thuan tuy sang cac giai phdp phuc hoi sinh théi thwe chat.
Trong bo6i canh phap luat Viét Nam con thiéu quy dinh cu thé dé€ lugng hda cac thiét hai moi
truong, ddc biét 1a gia tri phi vat chét, viéc ap dung HEA gap nhiéu han ché. Su thiéu Véng nay
lam suy yéu nguyén tac “nguodi gay 6 nhiém phai tra tién” va hiéu qua ctia co ché& phuc hoi.
Nguoc lai, tai Hoa Ky, HEA da déng vai tro quan trong trong viéc hién thiec héa nguyén tac

“khong ton that rong” va cing cd trach nhiém dan su vé moi truong.

Trén co so so sanh kinh nghiém cua Hoa Ky, bai viét dé xuat viéc tich hgp HEA vao hé thong
phap luat Viét Nam. Muc tiéu nham nang cao hiéu luc thiee thi phap luat, tang ceong tinh minh
bach trong lwgng hoa thiét hai, va dam bao phuc hoi sinh thai hiéu qua, phu hgp véi dinh
hudéng phat trién bén viing trong ky nguyén “Vuon minh” ma Dang va Nha nudc ta dang
hwéng téi hién nay.

Twt khéa: Phan tich twong dwong sinh thai; dinh lwong thiét hai; chinh sach phap luat moi
treong; dich vu hé sinh thai




Tran Cong Thiét Tap 135, S6 6A, 2026

THE UNITED STATES LAW ON ENVIRONMENTAL DAMAGE
COMPENSATION FROM THE PERSPECTIVE OF HEA

Tran Cong Thiet

University of Educations, Hue University, 34 Le Loi St., Hue, Vietnam
‘Correspondence to Tran Cong Thiet <tcthiet@hueuni.edu.vn>

(Received: July 16, 2025; Accepted: September 26, 2025)

Abstract. This article analyzes the laws of several countries regarding compensation for
environmental damage from the perspective of the Habitat Equivalency Analysis (HEA)
method, a quantitative tool for non-market loss assessment, and proposes ecological restoration
measures as alternatives to mere financial compensation. Currently, Vietnam lacks clear legal
foundations and technical methods to quantify damage to biodiversity and ecosystem services.
Meanwhile, countries such as the United States and the European Union have effectively
applied HEA to ensure the principle of "no net loss." Based on the theory of environmental civil
liability, this article compares international legal systems, clarifies the process and value of HEA
in legal practice, and analyzes lessons applicable to Vietnam. The author proposes
incorporating HEA into Vietnamese law to enhance enforcement effectiveness, increase

transparency in damage quantification, and ensure genuine ecological restoration.

Keywords: Habitat Equivalency Analysis; environmental legal policy; damage quantification;

ecosystem services.

Pit van dé

Hién nay, chdt lwgng mdi truong toan cau va tai Viét Nam dang suy giam nghiém trong,
gay ton that 16n vé hé sinh thdi. Mac du hé théng phap luat vé bao vé méi truong (BVMT) tai
Viét Nam da ¢ nhiing budc tién quan trong cho cdng tac quan ly. Voi viéc ban hanh Luat
BVMT nam 2020 va cac van ban phap luat lién quan khac. Diéu nay da tao nén tang phép ly
méi gbp phan nang cao hiéu qua cho dam bao thuc thi phap luat méi treong. Tuy nhién cac
quy dinh hién hanh van thién vé ki€ém soat 6 nhiém va xt Iy hau qua, chua chu trong phuc hoi
hé sinh thai theo diing chudn muec phép luat qudc t€. Phap luat hién hanh xac dinh thiét hai phi
thi truong con “mo hd” gay khoé khan trong thyec tién ap dung. Trong khi d6, tai Hoa Ky, céc
cong cu khoa hoc nhw “Habitat Equivalency Analysis (HEA)” da duwoc van dung kha hiéu qua
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dé€ luong hoa thiét hai moi truong va thiét ké cac bién phap phuc hoi phu hop!. Co6 thé thay,
khung phép ly hién hanh cta nuwdc ta thi€u cac hudng dan cu thé chi tiét cho viéc ap dung cac
cong cu dan dén cac hé qua tiéu cuc. Minh chiing rd nét nhat 1a sy 8 moi truong bién mién
Trung ndm 2016 (Formosa)?, noi cac co quan chitc nang gdp nhiéu khoé khan trong viéc xac dinh

toan dién ton that d6i véi hé sinh thai bién va tinh hitu ich cia méi treong mang lais.

Do d9, viéc xay dung mot phuwong phap dinh luong toan dién, minh bach va cé kha nang
tich hop vao hé thong phép luat hién hanh trd thanh mét yéu cau cép thiét trong giai doan hién
nay. Thong qua nghién ctru nay, tac gia sé tap trung phan tich vé quy dinh cia HEA nhu mot
cong cu phap ly ki thuat hiru hiéu phtt hop véi nguyén tac “khdng ton that rong” dé tao co so
cho viéc hoan thién va 4p dung chuyén sau HEA trong phap ludt moi treong ndi chung va
BTTH néi riéng. Nghién cttu dat trong khung ly ludn vé trdch nhiém BTTH mdi treong, mot
dang trach nhiém dan sy ddc thu véi muc tiéu phong ngtra va phuc hoi, dwa trén cac nguyén
tac phap ly qudc t& da duoc ghi nhan rong rai. HEA dugc xac dinh 1a mot phuong phap dinh
lwong ton that dich vu hé sinh thai (DVHST) theo don vi “ndm dich vu”, st dung md hinh
“debit-credit” dé€ can ddi gitra ton that va phuc hoi. Pong thoi 4p dung hé s6 chiét khau d€
phan anh gi4 tri thoi gian cua ton that tam thoi, dam bao phuc héi dat ca vé quy md 1an chat
lwong dich vu sinh théi. Bén canh d6, HEA con c6 vai tro nhue mot co ché thuc thi quyén moi
truong dé€ bao dam quyén con nguoi dugc song trong mdi treong trong lanh dugc ghi nhan
khong chi tai Diéu 43 Hién phap Viét Nam nam 2013 ma con cac quy dinh phap luat qudc t€
khac.

1.  Cos6é phap ly vé xac dinh thiét hai méi truong

Kinh nghiém qudc t€ cho thdy viéc 4p dung phuong phap HEA dé€ xac dinh va tinh toan
thiét hai moi treong da mang lai hiéu qua thuc tién cao trong viéc luong hda thiét hai sinh thai
va dam bao nguyén tac “khong ton that rong”. Dién hinh nhu Hoa Ky noi HEA dwoc trién khai
trong quan ly méi truong vdi co so phap ly va ky thuat 16 rang. HEA la mot cong cu chinh thitc
dé tinh toan thiét hai moi truong theo cac dao luat nhw CERCLA# (Luét bdi thuong, tiing phé va

trach nhiém méi treong toan dién) va OPA (Luat 6 nhiém dau). Co quan Quan ly Khi quyén va

1 Duffield, John, Chris Neher, and David Patterson (2021). Estimating compensation ratios for tribal resources within a habitat
equivalency framework. Ecological Economics (Tam dich: Udc luong ty 1é boi thuedng cho cdc ngudn tai nguyén cta bo toc
trong khudn khd phan tich twong dwong moi truong sdng. Tap chi Kinh t€ Sinh thai,)179.106862.

2 Fan, M.F., Chiu, C.M. and Mabon, L., 2022. Environmental justice and the politics of pollution: The case of the Formosa
Ha Tinh Steel pollution incident in Vietnam. Environment and Planning E: Nature and Space, (Tam dich: Céng bang
moi treong va chinh tri 6 nhidém: Truong hop sy ¢§ 6 nhiém tai Cong ty Formosa Ha Tinh ¢ Viét Nam.)5(1), pp.190-191.

3 Nguyén Minh Thuw (2020). Trdch nhi¢m bdi thiwong thiét hai do gdy 6 nhiém moi truong ctia doanh nghiép — Kinh nghiém ciia
Trung Qudc va bai hoc cho Viét Nam. Tap chi Toa an nhan dan.tr2. Xem tai: https:/tapchitoaan.vn/trach-nhiem-boi-thuong-

thiet-hai-do-gay-o-nhiem-moi-truong-cua-doanh-nghiep-kinh-nghiem-cua-trung-quoc-va-bai-hoc-cho-viet-nam. Truy cép ngay
30/06/2025.

4 Brighton, William D., Danica Anderson Glaser, and Rachel Evans King (2024). Natural Resource Damages under CERCLA
and OPA (Tam dich: Thiét hai tai nguyén thién nhién theo CERCLA va OPA), Env't L. Rep. 54 10569.
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Dai duong Hoa Ky (NOAA)> da ban hanh hudéng dan ki thuat chi tiét vé cdch ap dung HEA,
trong d6 yéu cau xac dinh ba yéu t& cdt 16i: (1) duwong co sd sinh thai, (2) mic d6 ton that, va (3)
loi ich tir phuc hoié. Hé s6 chiét khédu sinh thai, yéu t6 thoi gian va hiéu qua phuc hoi déu duoc
tinh toan ky ludong, gitp viéc boi thuong trd nén khoa hoc va minh bach. Thuc tién cho thay
HEA da duoc ap dung thanh cong trong nhiéu vu boi thuong thiét hai do 6 nhiém dau, thiét hai

ring ngap man, ran san hd va cac vung dat ngap nuwdc ¢ My”’.

Ttr thyc tién trén, c6 thé thdy HEA 1a mot phuong phép hitu ich dé lwgng héa thiét hai
moi tredng va tao co s phép ly vitng chic cho cac co ché BTTH va phuc hbi méi truong. Theo
quan diém cua tac gia, viéc ndi luat hoa HEA vao hé thong phap luat Viét Nam sé la mot bude

di chién lwgc nham nang cao nang lic quan Iy méi treong va hudng téi phét trién bén viing.
2. Phuong phap phan tich twong dwong sinh thai
Thit nhdt, nguyén tdc va quy trinh

Trong nghién cttu phap ly, HEA duwoc nhin nhan nhu mét cong cu dinh lwong thiét hai
moi treong cd thé duoc chudn hda va duwa vao hé thong phap luat, nhim hién thue hda céc
nguyén tac phap ly co ban trong linh viee moi treong?, nhu: nguyén tac phong ngira, nguyén tac
nguoi gay 0 nhiém phai tra tién, va nguyén tic cong bf“:mg mdi truong. HEA gém lién vdi chuan
muec “khong t6n that rong” ° day dugc xem la mot nguyén tic dang da thira nhan rong rai trong
cac diéu udc qudc té (nhu Cong wdec CBD 1992 tuy khong c6 diéu khoan nao truc tiép quy dinh
“phuong phap dinh luong sinh thai va kinh t€ gén lién véi chuan muyc khong ton that rong”,
nhung cac diéu khoan cac Diéu 6, Diéu 14, Diéu 11 va Diéu 16-18 ctia Cong wéc Da dang sinh
hoc thuc sy la khung phép ly phu hop nhat dé thiét ké va ap dung cac phuong phép dinh
lwong trong bao ton va phat trién bén viing da dang sinh hoc!?). Biéu nay phu hop véi tinh than

5 Pausch, Rachel E., Jessica R. Hale, Peter Kiffney, Beth Sanderson, Sara Azat, Katie Barnas, W. Bryant Chesney et al,
(2025). Review of ecological valuation and equivalency analysis methods for assessing temperate nearshore submerged aquatic
vegetation, (Tam dich: Panh gia tong quan vé cac phuwong phap dinh gia sinh thai va phan tich tuong duwong trong danh
gia tham thuc vat dudi nude gan bo ¢ ving 6n déi ) Conservation Biology 39, no. 1: e14380.

6 Quy dinh cua CERCLA/OPA vé bodi thuong thiét hai tai nguyén thién nhién (43 CFR §11 va 15 CFR §990), Xem tai:
https://www.law.cornell.edu/cfr/text/43/part-11. Truy cap ngay 14/05/2025.

7 Wakefield, Jeffrey, Theodore Tomasi, Angeline Morrow, Christopher Pfeifer, and Heath Byrd (2021). Habitat and
Resource Equivalency Analysis: 30 Years of Lessons Learned and a Look to the Future. (Tam dich: Phan tich twong dwong moi
trueong s6ng va tai nguyén: 30 ndm bai hoc kinh nghiém va nhin vé twong lai.) In International Oil Spill Conference, vol.

2021, no. 1, p. 800004. Xem tai: http://www.rmpcecologia.com/disciplinas/impactos/literatura/artl7 hu2018.pdf. Truy
cap ngay 15/06/2025.

8 Scemama, P., Levrel, H. (2016) Using Habitat Equivalency Analysis to Assess the Cost Effectiveness of Restoration Outcomes
in Four Institutional Contexts. (Tam dich: S dung phan tich twong duong moi trudng sdng dé€ danh gia hiéu qua vé chi
phi ctia cac két qua phuc hoi trong bdn béi canh thé ché) Environmental Management 57, 109-122. Xem tai:
https://doi.org/10.1007/s00267-015-0598-6. Truy cap ngay 16/06/2025.

9 Xem tai: https://www.darrp.noaa.gov/economics/habitat-equivalency-analysis. Truy cap ngay 18/06/2025.

0 Coéng ubc vé Da dang sinh hoc, 1992 (Viét Nam tham gia ky két ngay 16/11/1994). Xem tai:
https://thuvienphapluat.vn/van-ban/Tai-nguyen-Moi-truong/Cong-uoc-da-dang-sinh-hoc-CBD-1992-67330.aspx. ~ Truy
cap ngay 22/06/2025.
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cling nhu ndi dung ctia Cong wdc CBD va thuc tién phap luat Viét Nam, khi da 1a thanh vién'.
Bén canh d6, theo Chuong trinh bu dép DPa dang sinh hoc va Kinh doanh (BBOP (2009) trong S0
tay Thiét k& Bu dép Da dang Sinh hoc, thi HEA dwoc khuyén nghi nhu “mét cdng cu c6 cau
tric 16 rang nham danh gid sy twong duong gitra ton that va loi ich vé mat sinh théi trong qua
trinh thiét k& cac bién phap bu dép”12. BBOP nhdn manh rang viéc 4p dung HEA gitip dam bao
rang cac bién phép bu dap sinh thai khong chi mang tinh hinh thttc ma thuc sy phuc hoi duoc
gia tri va chtic nang cua hé sinh thai bi ton thét, qua dé truc tiép phuc vu muc tiéu khong ton
that rong’?. Khung nay duogc thong qua tai COP15 ndm 2022 la van kién chién lugc ¢6 tinh rang
budc dinh hudéng ddi véi cac qudc gia thanh vién Cong wéc Da dang sinh hoc (CBD), trong dé
c6 Viét Nam. GBF dat ra bon muc tiéu 16n dén 2050 va 23 muc tiéu cu thé dén 2030, nhan manh
phuc hoi, bao ton, st dung bén viing da dang sinh hoc va dich vu hé sinh thai, cling nhu yéu
cau cac quoc gia trién khai céc bién phap dwa trén khoa hoc, ¢6 thé do luong, bao céo va kiém
chiing'4. Nhu vay, cé thé thdy rang trong cac quy dinh phap luat qudc t& hién nay, HEA da tro
thanh mot cong cu cdt 16i, duoc khuyén nghi chinh thiec trong cac khung huéng dan vé bu dép
sinh thai va phuc hoi chitc ndng hé sinh thai, déng vai tro trung tam trong viéc hién thuc hda
cac cam két toan cau vé bao ton da dang sinh hoc va phat trién bén vitng. Theo quan diém cua
tac gia, viéc phap dién hoa HEA 1a cach d€ phap luat khong chi xtt ly vi pham, ma con budc chu

thé gay hai khoi phuc méi treong vé trang théi ban dau hodc twong duong.

Vé quy trinh phap ly héa HEA, cac budc: (1) xac dinh duong co sd, (2) tinh toan thiét hai,
(3) xac dinh loi ich phuc hoi, va (4) so sanh. Day 1a mot chudi cac buée mang tinh dinh lwong co
thé duoc luat hoa dudi dang trinh tw hanh chinh bt budct. Dic diém phép ly noi bat cia HEA
la chuyén trong tam tir boi thuong béang tién sang khic phuc bang hanh dong sinh thai. Diéu
nay c6 nghia la, cht thé gy ra thiét hai khong nhiing chiu trach nhiém vé boi thuong thiét hai
(BTTH) ma con phai khac phuc hé sinh thai da bi ton hai. Trén thuc t€ HEA duoc tng hd gian
ti€p boi cau trac phép ly hién hanh nhu trach nhiém nghiém ngat, nguyén tic nguroi gay 0
nhiém phai tra tién, va yéu cau boi thuong day du. HEA duoc xem la mot trong nhitng cong cu
khoa hoc phap ly hiéu qua dé€ chuyén hoa thiét hai sinh thai thanh phuc hoi ¢ thé do lwong, va

c6 thé duwoc cong nhan nhu mot phan trong bo cong cu phap 1y qudc t€ vé trach nhiém moi

11 Xem tai: https://www.cbd.int/convention/articles/default.shtml?a=cbd-10. Truy cap ngay 27/05/2025.

12 Business and Biodiversity Offsets Programme (BBOP), (Tam dich: Chuong trinh B6i hoan Doanh nghiép va Pa dang
Sinh hoc (BBOP)) Biodiversity Offset Design Handbook (2009) pp4l. Xem tai: https://www.forest-trends.org/wp-
content/uploads/imported/biodiversity-offset-design-handbook-pdf.pdf. Truy cap ngay 28/05/2025.

13 Borges-Matos, Clarice, Martine Maron, and Jean Paul Metzger (2023) A review of condition metrics used in
biodiversity offsetting. (Tam dich:Mot danh gid vé cdc chi s6 danh gid hién trang dugc st dung trong boi thuong da
dang sinh hoc.) Environmental Management 72.4: 728-729.

14 Xem tai: https://nbca.gov.vn/viet-nam-quyet-liet-hanh-dong-giai-quyet-van-de-bao-ton-da-dang-sinh-hoc-2/. Truy
cap ngay 24/04/2025.

15 NOAA (2000). Habitat Equivalency Analysis: An Overview. (Phan tich twong duong mdi truong song: Tong
quan.)National Oceanic and Atmospheric Administration, U.S. Department of Commerce. Xem tai:
https://www.darrp.noaa.gov/sites/default/files/HEAoverview.pdf. Truy cap ngay 18/04/2025.
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truong'é. Day la mot budc tién so v6i quy dinh hién hanh cua phap luat Viét Nam, von cha yéu

tap trung vao chi phi phuc hoi truc tiép hoac dinh gia thiét hai béng tién.

Vi du dién hinh 13 vu 6 nhiém bién 04 tinh mién Trung Formosa 2016 thi thiét hai moi
truong rat 16n, trong dé noi bat 1én la cac ran san h, hé sinh théi bién. Tuy nhién, v4i mutc boi
thuong 500 triéu USD thi chi tinh t6i dén bu thiét hai kinh t€ truc ti€p (ngw dan mat thu nhap,
thiét hai tai san, vv)Y”. Hau nhuw rat han dén dé cap dén gia tri phi vat chat (méat da dang sinh

hoc, dich vy lwu trit carbon ctia bién).

Do d¢, trong treong hop Viét Nam ap dung HEA: Sau sy ¢6 moéi truong Formosa, thi
cong ty nay phai dau tu phuc hoi ran san ho hoac tao khu bao ton bién méi dé€ bu “dich vu sinh
thai” mat di. V6i HEA, nghia vu cta chu thé gay hai khong chi dung lai ¢ tra tién, ma con bao
gom thuee hién hodc tai tro cho cac du an phuc hoi twong dwong vé mat sinh thai. Vay nén, diéu
nay can dugc quy dinh cu thé trong luat hodc van ban duwéi luat d€ ¢ tinh cudng ché, mang
tinh bt budc cho cac chu thé. Diéu quan trong hon ntta, khi HEA khi duwgc duwa vao phap luat
con tao co s phap ly cho viéc giai quyét tranh chdp: thong qua co ché xac dinh thiét hai khach
quan, dua trén di liéu khoa hoc, gép phéan giam thiéu rui ro chtiing minh trong t6 tung, nhat la
trong cac vu an mdi treong voi ton that phi vat chat hodc kéo dai theo thoi gian nhu vu Cong ty
Nicotex Thanh Thai (Thanh Hod) chon hang tan thudc trit sdu vao long dat, gy 6 nhiém moi

treong ddc biét nghiém trong?s.

Tém lai, dudi gbc nhin phap ly, HEA khong chi la mét phwong phap ky thuat, ma la mot
cdu phan can thiét trong hé thong phap luat bao vé mdi truong hién dai. Viéc noi luat héa HEA
sé giup nang cao hiéu qua cta phap luat Viét Nam trong viéc xt¢ ly vi pham modi truong, bao
dam quyén moi treong ctia cong dong, va tién téi mo hinh phéap luat phuc hoi thay vi chi ditng
& muic d6 trirng phat cac chu thé gay ra 6 nhiém hay boi thuong thiét hai bang tai san cho cac

nan nhan c6 lién quan.
Thit hai, thuc tién dp dung tai Hoa Ky

Trong boi canh khung hoang sinh thai toan cau, viéc dinh luwong thiét hai moi truong va
thiét 1ap co ché boi thuwong hiéu qua tro thanh yéu cau cap thiét caa hé thong phép luat HEA 1a
mot cong cu phép ly — ky thuat hitu hiéu duoc thiét ké' dé€ luong hda ton that hé sinh thai va dé

16 Craik, Neil, Tara Davenport, and Ruth Mackenzie. (2023) Liability for environmental harm to the global commons.
(Tam dich: Trach nhiém bdi thuong thiét hai vé méi truong tai cdc khu vuc chung toan cau) Cambridge University
Press, Chapter 5. Xem tai: https://www.cambridge.org/core/books/liability-for-environmental-harm-to-the-global-
commons/standards-of-liability/FC1953E17BE44FDOC9A A3714038E6FBY. Truy cap ngay 18/04/2025.

17 Fan, Mei-Fang, Chih-Ming Chiu, and Leslie Mabon. (2022) Environmental justice and the politics of pollution: The case of
the Formosa Ha Tinh Steel pollution incident in Vietnam. (Tam dich: Cong bang mdi trwong va chinh tri & nhiém: Truong
hop su c8 6 nhiém tai Céng ty Formosa Ha Tinh & Viét Nam). Environment and Planning E: Nature and Space 5.1.190-
191.

18 Thu, C. (2013) ‘Diéu tra vi pham cta Céng ty Nicotex Thanh Thai’, Bao Chinh phu dién t. Xem tai:
https://baochinhphu.vn/dieu-tra-vi-pham-cua-cong-ty-nicotex-thanh-thai-102148832.htm. Truy cap ngay 22/9/2025.
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xudt giai phap phuc hodi twong tng, thay vi chi dimng lai ¢ viéc boi thuong bang tien. Véi
nguyén tic nén tang la “khong ton that rong”, HEA dang duoc ap dung rong rai trong nhiéu hé
thong phap luat tién tién nhu Hoa Ky. HEA duoc 4p dung trén nén tang phdp ly chét ché, noi
bat la Pao luat CERCLAY. Quy dinh trach nhiém nghiém ngat d6i véi cac bén gay 6 nhiém,
khong chi boi thuwong vé mat tai chinh, cac chu thé phai thiét hai ma con phai phuc hoi nguyén
trang hé sinh thai bi tdc dong. Mac du trén thuc t€, HEA la mdt trong nhiéu phuwong phép duoc
chap nhan, bén canh cac phuong phap khac nhu “Resource Equivalency Analysis (REA)” hodc
cac mo hinh dinh gia kinh t€ khac. Viéc lia chon phuong phap phu thudc vao tinh chat hé sinh
théi, loai ton that va muc tiéu phuc hoi, cing nhu sw dong thudn gitta cac bén lién quan cho cac
treong hop danh gia thiét hai tai nguyén thién nhién cia CERCLA2. Theo d6, CERCLA da dat
ra mot khudn kho ddc biét nghiém ngat vé trach nhiém boi thuong thiét hai tai nguyén thién
nhién. Theo Section 107(a) cia CERCLA (42 U.S.C. §9607(a)), bat ky ai van chuyén chat nguy hai
dén dia di€ém do minh chon, néu gy ra phat thai hodc de doa phat thai, sé chiu trach nhiém vé:
(A) chi phi xtt 1y ctia Chinh phut hodc bo tdc; (B) cac chi phi ting phd can thiét khac; (C) thiét hai
va chi phi danh gia tai nguyén thién nhién; va (D) chi phi danh gia hoac nghién cttu sttc khoe
theo §9604(i)%, cac bén gay 6 nhiém phai chiu trach nhiém khoi phuc, phuc hoi, hodc thay thé
tai nguyén thién nhién bi thiét hai do phat thai chat doc hai, ngoai cac chi phi x ly 6 nhiém.
biéu déc biét trong cach tiép can caa Hoa Ky la CERCLA khong chi yéu cau boi thuong vé mat
tai chinh, ma doi hoi phai khoi phuc nguyén trang cac dich vu sinh théi bi ton that, day chinh la
gia tri dién hinh ctia phuong phap HEA. D€ thuc hién nghia vu nay, Co quan Quan ly Pai
duwong va Khi quyén Qudc gia Hoa Ky (NOAA) da ban hanh mot hé thong hudéng dan chinh
thie vé ap dung HEA thdng qua cc cong cu chudn dé: Dinh luong ton that dich vu hé sinh thai

do su ¢ mdi truong gay ra. Tinh toan quy mo phuc hoi can thiét d¢& dam bao bu dap twong

19 Comprehensive Environmental Response, Compensation, and Liability Act — con goi la Superfund.

20 Gary L. Ray. Habitat Equivalency Analysis: A Potential Tool for Estimating Environmental Benefits.( tam dich: Phin tich
twong dwong moi truwong sdng: Mot cong cu tiem ning dé'wéc lugng loi ich moi truong.) ERDC TN-EMRRP-EI-02. 1. 2008.

21(4) any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities,
incineration vessels or sites selected by such person, from which there is a release, or a threatened release which causes
the incurrence of response costs, of a hazardous substance, shall be liable for— (A) all costs of removal or remedial
action incurred by the United States Government or a State or an Indian tribe not inconsistent with the national
contingency plan; (B) any other necessary costs of response incurred by any other person consistent with the national
contingency plan; (C) damages for injury to, destruction of, or loss of natural resources, including the reasonable costs
of assessing such injury, destruction, or loss resulting from such a release; and (D) the costs of any health assessment or
health effects study carried out under section 9604(i) of this title.(Tam dich: B4t ky nguoi nao chdp nhan hodc da ting
chdp nhan bat ky chat doc hai nao d€ van chuyén dén cac co so xtr Iy hodc tiéu huy, cac bai hodc khu vy thiéu huy do
nguodi d6 lwa chon, noi ¢o sy ro ri hodc nguy co ro ri gay ra chi phi xtx ly chat doc hai, sé phai chiu trach nhiém vé— (A)
tdt ca cac chi phi loai bé hodc hanh dong khac phuc do Chinh phti Hoa Ky hodc mot Bang hodc mot bd toc nguoi Da do
phat sinh, khong trai véi ké hoach ting phd quéc gia; (B) cac chi phi can thiét khac vé tng phé do bat ky nguodi nao khac
phat sinh phit hop v6i k& hoach tng phé qudc gia; (C) thiét hai do tdn thuong, pha huy hodc m&t mat tai nguyén thién
nhién, bao gébm chi phi hop ly d€ danh gié tén thuong, pha hiy hodc mat mat d6 phat sinh tir su ro ri nhu vay; va (D)
chi phi ctia bat ky danh gia stic khoe hodc nghién cttu anh hudng stic khoe nao duoc tién hanh theo muc 9604(i) cua tiéu
dé nay). Xem tai: https://www.govinfo.gov/content/pkg/USCODE-2011-title42/html/USCODE-2011-title42-chap103-
subchapl-sec9607.htm. Truy cap ngay 27/05/2025.
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duong hoéc cao hon ton that va dp dung yéu t& thoi gian d6i véi ton that tam thoi nham dam
bao rang phuc hdi khong chi phuc héi dién tich ma con phuc hdi chat lwong dich vy sinh thai
trong mot khoang thoi gian hop ly2. HEA duoc st dung rong rai dé€ danh gia va boi thuong
thiét hai mdi truong, ddc biét trong cac hé sinh thai bién nhu ran san hd, tham cé bién va sinh
canh cuta cac loai dong vat hoang da nhuw ruia bién va ca heo. Muc tiéu la xac dinh luong phuc
hoi can thiét dé bu dép cho cdc dich vu hé sinh thai bi mat méat do cic suw cd nhu tran dau hoac
phét thai chat doc hai®. HEA khong phai la mot cong cu “tu phat” hay “tuy nghi” tai Hoa Ky,
ma la phuong phap chuan da duwoc luat hda gian tiép va huéng dan chi tiét dudi khung phap ly
CERCLA. Trach nhiém phuc hdi nguyén trang dich vu hé sinh théi 1a nguyén tac phap ly, diéu
nay da duoc thé hién rat rd trong cau truc caa HEA, von yéu cau tuwong duong vé chiic nang
sinh thai chtt khong chi hoan tra tai chinh. Mot vi du dién hinh 1a su ¢8 tran dau Deepwater
Horizon nam 2010, trong d6 Tap doan BP bi bugc phai chi tra hon 65 ty USD cho cac hoat dong
phuc hdi vinh Mexico?. Ngoai ra, Hoa Ky con &p dung céac ché tai ran de nghiém khéc, véi miic
boi thuong c6 thé gap 3-5 lan thiét hai thuce t€, qua d6 ting tinh tudn thu va phong ngtra vi
pham?. Tém lai, viéc ndi ludt hoa HEA tai Hoa Ky dya trén moét nguyén ly phap luat quan
trong nham hd tro cho hé th&ng nay trd thanh moét hinh mau tham khao rat gia tri cho cac qudc
gia dang cai cach phép luat vé boi thwong thiét hai moi treong nhu Viét Nam.

Viéc ap dung HEA nhu mét cong cu dinh luong thiét hai moi truong da lam ndi bat sy
khéc biét can ban gitta hé thdng phdp ly tién tién cua Hoa Ky ca vé co s phép 1y 1an pham vi
diéu chinh. Tai Hoa Ky, Pao luat Ung pho, Boi thuong va Trach nhiém Phap ly Moi truong
Toan dién (CERCLA) thiét 1ap co ché trach nhiém nghiém ngat doi voi thiét hai tai nguyén thién
nhién, bao trum moi dang tai nguyén tir dat, nudc, khong khi dén da dang sinh hoc va dich vu
hé sinh thai.

Thit ba, kién nghi, dé xudt dp dung HEA vao phdp ludt Viét Nam

Nang cao hiéu qua phap luat vé boi thuong thiét hai moi treong, Viét Nam can som ban
hanh va ap dung Habitat Equivalency Analysis (HEA) — cong cu ky thuat cho phép luong héa
ton that hé sinh théi va thiét ké giai phap phuc hoi twong ting vé mét sinh thai, thay vi chi ding
lai ¢ boi thuong tai chinh.

Mot 1a, ndi luat hoa HEA trong hé thong phap luat, déac biét trong Luat Bao vé moi

tredng va cc van ban phap ly c6 lién quan. Cu thé phép luat hién hanh, véi cic nguyén tac nén

2 Xem tai: https://crrc.unh.edu/sites/default/files/media/2022-05/habitat-equivalency-analysis-an-overview-1995.pdf.
Truy cap ngay 19/06/2025.
2 Xem tai: https://darrp.noaa.gov/economics/habitat-equivalency-analysis. Truy cap ngay 19/04/2025.

2 Xem tai: https://www.bp.com/en us/united-states/home/community/gulf-commitment.html. Truy cap ngay
19/05/2025.

% Lindauer, P. (1993). The CERCLA's Daily Penalty and Treble Damages Provisions: Is Any Cause Sufficient Cause to
Disobey an EPA Order. (Tam dich: Céc quy dinh vé muic phat hang ngay va muc boi thudng gip ba lan theo Dao luat
CERCLA: Liéu hanh vi nao cling du d€ khong tuén thu 1énh ctia EPA?) Pace Envtl. L. Rev., 11, p.657.
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tang nhu “ngudi gay 6 nhiém phai tra tién” va quy dinh vé trach nhiém boi thuong thiét hai
ngoai hop dong tai B luat Dan su 2015, méi cht yéu ding lai ¢ khudn khd nguyén tic. Du
Luéat Bao vé Moi truong 2020 (Biéu 135) va Nghi dinh 08/2022/ND-CP da c6 budc tién quan
trong khi chinh thitc ghi nhédn viéc giam dinh thiét hai do suy giam chitc nang, tinh hitu ich cua
moi truong, viéc ap dung trén thuc t&€ con rat han ché€. Hé qua la, viéc xac dinh va dinh gia cac
thiét hai v6 hinh (nhw suy giam da dang sinh hoc, mét dich vu hé sinh thai) van 1a thach thic
16n, do thiéu phwong phap chuan héa, khé khan vé dit liéu va chi phi gidm dinh cao, dan dén
tinh trang thiét hai thuc t€ 16n nhung khoan boi thuong khong tuong xtng hoac khong duoc
dén bu. Do d6, giai phap tir HEA cung cap mot giai phap dinh lwong kha thi. Thay vi ¢ gang
quy ddi cac gia tri sinh thai phtic tap thanh tién t& — von dé gay tranh cai, HEA dinh luong thiét
hai béng chinh cac don vi sinh théi (vi du: sd luong ca thé loai bi mat, dién tich rieng ngap man
bi huy hoai, khéi luong dich vu loc nudce bi suy giam). Quan trong hon, cach ti€p can nay truc
tiép dap ung yéu cau giam dinh “suy giam chtic nang, tinh hitu ich cia moi truong” da duoc
luat hoa, tir d6 cung cdp mot cong cu khoa hoc va minh bach d€ hién thuc hoéa cac nguyén tic

chung ctia phap luat, gitp viéc bdi thuong tré nén cong bang va hiéu qua hon

Hai la, nén thi diém HEA tai cac sy ¢6 dién hinh. Vi duy, trong vu 6 nhiém bién mién
Trung ndm 2016 (Formosa), khoan boi thuong 500 triéu USD chu yéu duoc phan bo cho thiét
hai kinh t€ ngu dan, ma chwa c¢é chuwong trinh phuc hoi hé sinh théi bién. Néu 4p dung HEA,
muc boi thuong sé khong dung lai ¢ tién, ma budc doanh nghiép phai dau tu truc ti€p vao cac
du 4n téi tao ran san hd, phuc hoi tham cé bién hogc thiét 1ap khu bao ton bién, qua d6 bu dép
dich vu sinh thai da mat. Vi sy ¢d Formosa tai bon tinh ven bién mién Trung. Hang chuc nghin
ngu dan da mat ké sinh nhai trong nhiéu ndm do nguon loi thuy san suy giam nghiém trong,
trong khi hé sinh thai bién can mét khoang thoi gian dai d€ phuc hoi. Tuy nhién, cac “thiét hai
tam thoi” (interim losses) ttc gia tri cac dich vu hé sinh théi bi mét di trong sudt qua trinh phuc
hoi, nhu ngudn thiee pham tir hai san, sinh ké nghé ca, hay dich vu van héa du lich ti bién —
chua duoc tinh toan mot cach khoa hoc va cong b?mg. biéu nay dan dén viéc nhiéu khoan bdi
thuong méi chi phan anh chi phi truc tiép va ngan han, ma chua bao quat day du ton that sinh
thai — xa hoi kéo dai. Mdc dau, Nghi dinh 08/2022/ND-CP, du da c6 budc tién quan trong khi
hudng dan xéc dinh thiét hai d6i véi cac thanh phén moi treong cu thé nhw da dang sinh hoc,
ngudn nude, dat va ring, van boc 16 mot khoang trong phéap ly déang ké. Nghi dinh nay thiéu
mot phuong phép ludn cu thé dé€ dinh luong cac ton that do6i véi dich vu hé sinh thai trong
khoang thoi gian tir khi sy ¢ xay ra cho dén khi méi truong dwgc phuc hoi vé trang thai nén
(baseline condition). Do d6, viéc bé sung mot phu luc hodc ban hanh mot thong tu hudng dan
riéng vé phuwong phap dinh luong thiét hai tam thoi (tham khao cac cong cu nhu Habitat
Equivalency Analysis — HEA hay Discounted Service Acre Years — DSAY) la hét stic can thiét.
Chi khi d6, co ché& boi thuong thiét hai moi truong moi thuc sy toan dién, cong bémg va co kha

nang ran de d6i voi cac hanh vi gay 6 nhiém quy mo 16n nhu vu Formosa.
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Cudi cung, can cd co ché tai chinh 6n dinh nhw quy phuc hoi sinh thai hodc bao hiém
trach nhiém moéi truong, nh3m bao dam nguodn luc dai han cho viéc thuwe hién HEA. Viéc 4p
dung phuong phap Phan tich Twong duong Hé sinh thai (HEA) trong xac dinh va boi thuong
thiét hai moi treong chi c6 thé kha thi khi duoc dat trén nén tang mot co ché tai chinh bén
viing. Vé ban chdt, HEA khong diing lai ¢ viéc tinh toan gia tri tién té cua thiét hai ma quy doéi
cac ton that hé sinh thai thanh nhitng “don vi phuc h6i” cu thé. Do d6, d€ bao dam cac bién
phép phuc hdi cé thé duoc trién khai kip thoi va day dd, can thiét 1ap sdn nhitng ngudn lyec tai
chinh 6n dinh. Trong bdi canh nay, cac cong cu nhu Quy Phuc hoi Sinh thai, duoc hinh thanh ti
sw déng gép ctia Nha nudce va doanh nghiép, hodc Bao hiém Trach nhiém Moi truong bét budc,
la nhitng gidi phap mang tinh quyét dinh. Ching tao ra “dong tién dy phong” sdn sang chi tra
cho cac du an phuc hoi ngay khi su ¢ xay ra, bat ké kha nang thanh toan thuec t€ ctia bén gay 6
nhiém. Cach ti€p can nay phit hop véi nguyén tac “ngudi gay 6 nhiém phai tra tién” da duoc
ghi nhan tai Khoan 6 Diéu 4 Luat Bao vé mdi treong Viét Nam nam 2020. Dong thoi, co ché bao
hiém trach nhiém moi treong da dugc nhigu quéc gia 4p dung nhu mot diéu kién phap ly bat
budc nham bao dam tinh kha thi trong boi thuwong thiét hai sinh thai. Nhw vay, chi khi gan HEA
v6i mot co ché tai chinh bén vitng, phap luat méi c6 thé dam bao viéc khic phuc thiét hai moi
truong duoc thuc hién mot cach toan dién, hiéu qua va cong béng, thay vi d€ nan nhan hoic

ngan sdch Nha nuwdc ganh chiu rui ro thay cho cht thé gay 6 nhiém.

Két luan

Xéc dinh thiét hai méi treong mot cach khoa hoc, minh bach va toan dién la yéu t& cdt 16
dé€ bao dam cong ly mdi truong, bao vé quyeén lgi cdng dong va thuc ddy su phat trién bén
viing. Viéc dinh luong thiét hai khong chi don thuéan la tinh toan chi phi phuc hoi truc tiép ma
con phai tinh dén gid tri ctia dich vu hé sinh théi, da dang sinh hoc va cac yéu td phi thi truong,
nhitng yéu t6 hién nay chwa dwgc cac phuong phap truyén théng tai Viét Nam chua trong day
du.

Phuong phép Habitat Equivalency Analysis (HEA) khang dinh 1a mot huong di phu hop,
kha thi va hiéu qua trong viéc nang cao hiéu qua thuc thi phap luat vé boi thuong thiét hai moi
truong tai Viét Nam. HEA giup chuyén trong tam ttr viéc boi thuwong tai chinh sang phuc hoi
sinh théi thuc chat, dam bao cac nguyén tac nhu “khdng ton that rong” (no net loss) va “nguoi
gay 6 nhiém phai tra tién”. Dong thoi, phuong phap nay ciing gitp luong hoa thiét hai dya trén
dit liéu khoa hoc, cong nghé hién dai va céc tiéu chi khach quan, tao co so viing chic cho cong
tac bao vé moi truong.

Dbé hién thuc hoa HEA trong thuc tién, can thiét phai trién khai 1§ trinh thit nghiém tai
cac du an hodc khu viec ¢6 nguy co 6 nhiém cao, dong thoi tién hanh danh gia tac dong, hiéu
qua phuc hoi sinh théi va kha nang ap dung md hinh nay mot cach rong rai. Cac budc quan

trong trong qua trinh nay bao gom viéc xay dung co sd dit liéu nén, tng dung cong nghé GIS
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va vién tham, dao tao ddi ngii chuyén gia lién nganh, va hoan thién khung phép ly dé& hd tro

phuong phap HEA. Két qua tir cac du an thtt nghiém sé la co so quan trong d€ nhan rong mo

hinh HEA trong viéc giai quyét tranh chdp mdi truong, gép phan vao viéc hién dai héa va nang

cao hiéu luc thyce thi phap luat vé bao vé moi truong tai Viét Nam.
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